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1 Filed April 22,1944. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

Civil Action No. 23966. 

United States of Amebic a to the use of James Pabbeco, 
Theodore Pabbeco, Edwabd Pabbeco and William Pab- 
beco. Co-partners trading under the name and style of 
James Pabbeco & Son, 4012 19th Place, N. E., Wash¬ 
ington, D. C., Plaintiffs , 

v. 

Dykes Building Company, Inc., a corporation, 122 East 
42nd Street, New York, New York, 

and 

United States Fidelity and Guaranty Company, a cor¬ 
poration, 1415 K Street, N. W., Washington, D. C., 
Defendants. 

Complaint on a Bond. 

1. Jurisdiction of this action is conferred by Section 270 
(a), (b), (c) and (d) of Title 40 of the United States Code. 

2. On or about the 12th day of August, 1942, the defendant 
Dyker Building Company, Inc., a corporation organized 
and existing under the laws of the State of New York, 
entered into a contract with the United States for the fur¬ 
nishing of materials and performing the work for the con¬ 
struction of the Parkside Dwellings Housing Project at 
Kenilworth Avenue and Barnes Lane, N. E., Washington, 
D. C., consisting of three hundred and seventy-three dwelling 
units, all in accordance with the specifications, schedules 
and drawings which were made a part of the said contract, 

all in consideration of the payment of $1,571,000 by 

2 the United States. The said work was and is a public 
work of the United States and the United States re¬ 
quired the Dyker Building Company, Inc. to give the usual 
penal bond with good and sufficient surety with the obliga- 
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tion that the said Dyker Building Company, Inc. should 
promptly make payment to all persons supplying labor and 
material for the prosecution of the work provided for in 
said contract. In accordance with and pursuant to the re¬ 
quirement of the statute, the defendant Dyker Building 
Company, Inc. as principal and the defendant United States 
Fidelity and Guaranty Company, a corporation organized 
and existing under the laws of the State of Maryland, as 
surety did on or about the 12th day of August, 1942, make, 
execute and deliver unto the United States of America their 
certain penal bond signed by them with their genuine sig¬ 
natures and sealed with their seals wherein they held and 
firmly bound themselves jointly and severally unto the 
United States of America in the penal sum of $785,500.00, 
to which bond a condition was and is annexed as follows: 

“Now, therefore, if the principal shall promptly make 
payment to all persons supplying labor and material 
in the prosecution of the work provided for in said 
contract, and any and all duly authorized modifications 
of said contract that may hereafter be made, notice of 
which modifications to the surety being hereby waived, 
then this obligation to be void; otherwise to remain in 
full force and virtue.” 

3. In order to obtain the performance of the work re¬ 
quired under the contract the Dyker Building Company, Inc. 
on or about September 9, 1942, entered into a subcontract 
with James Parreco, Theodore Parreco, Edward Parreco 
and William Parreco, co-partners, trading under the name 
and style of James Parreco & Son, the use plaintiffs herein, 
for the furnishing of all labor anff materials required by the 
plans and specifications as described under the headings of 
various divisions relating to excavating, filling and site¬ 
grading, for the providing of a certain gravel sub-base 
under certain concrete floors and the performance of 
3 certain excavation, back filling, grading and stripping 
of top soil, furnishing of borrow fill, and so forth, 
excluding however, certain excavation for wall and pier 
footings, excavating and back filling for plumbing, heating 
and electrical underground facilities, the furnishing of nec- 
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essary top soil and the demolition of existing buildings, all 
as more fully set out in said subcontract, and in considera¬ 
tion for which the defendant Dyker Buildings Company, 
Inc. promised and agreed to pay to the use plaintiff unit 
prices as set forth in said contract upon the basis of com¬ 
putations of quantities made by a disinterested qualified 
professional engineer to he mutually designated by the said 
defendant and the use plaintiffs, together with certain 
amounts to be paid on a lump sum basis for other items. 

4. The plaintiff performed all of the work required of it 
under said subcontract. A qualified professional engineer 
was mutually designated by the defendant Dyker Building 
Company, Inc. and the use plaintiff. The said engineer 
thereafter made a computation of quantities pursuant to the 
subcontract as shown by the bill of particulars hereto an¬ 
nexed and which quantities, together with other items enu¬ 
merated in the contract and extras thereto total the sum of 
$80,008.04. 

5. The labor and material furnished by the use plaintiffs 
to the defendant Dyker Building Company, Inc. is of the 
fair and reasonable value of $80,008.04. The labor and 
material so furnished by the use plaintiffs was necessary 
in the prosecution of the work which the said Dyker Building 
Company, Inc. promised and agreed to perform for the 
United States and the same was accepted by the Dyker 
Building Company, Inc. and by the United States of 
America. 

6. There was accordingly due and owing from the de¬ 
fendants to the use plaintiff the sum of $80,008.04 on account 

of which the defendant Dyker Building Company, 
4 Inc. has paid $49,700.00, leaving justly due and owing 
the total sum of $30,308.04, which the defendants and 
each of them have wholly failed to pay, though many times 
requested so to do. 

7. This action is filed before the expiration of one year 
from the date of final settlement of the said contract between 
the Dyker Building Company, Inc. and the United States. 
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Wherefobe the plaintiff to the use of James Parreco, 
Theodore Parreco, Edward Parreco and William Parreco, 
co-partners, trading under the name and style of James 
Parreco & Son, demands judgment of the defendants and 
each of them in the sum of $30,308.04, with interest thereon 
from October 8,1943, besides the costs of this action. 

Hinton & Heron 
By Alexander M. Heron 
Munsey Building 
Washington 4, D. C. 

John J. Donnelly, Jr. 

82115th Street, N. W. 
Washington, D. C., 
Attorneys for Plaintiffs. 

• •••••••• 

5 Filed April 22, 1944. 

Bill of Particulars of Labor and Materials Furnished by Use 
Plaintiffs to Defendant Dyker Building Company, Inc. 

Item 1. 

Clearing site I 

(a) Removal and disposal of trees and roots 

at actual cost. $ 450.00 

(b) Cutting and raking grass overgrowth. 

Lump sum. 500.00 j 

Item 2. 

Stripping and stacking of top soil 27,360 cu. 

' yds. at 60^ per cu. yd... 16,416.00 I 

Item 3. 

General excavation on the site 27,275 cu. yds. 
at 60^ per cu. yd. 16,365.00 

Item 4. 

Furnishing and placing borrow fill 22,734 cu. 

yds. at 90^ per cu. yd. 20,460.60 j 

12,310 cu. yds. at 60^ per cu. yd. 7,386.00 j 
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6 Item 5. 

Preparation of subgrade for reception of 
top soil, 96,925 sq. yds. at .04 Y 2 per sq. 
yd. 

Item 6. 

Replacing, spreading and fine grading of top 
soil, 12,071 cu. yds. at 95^ per cu. yd.. 

Item 8. 

Furnishing and placing gravel fill under floors 
on ground within buildings. 

520 cu. yds. at $1.80 per cu. yd. 

Carrying gravel by hand, and difference be¬ 
tween bank run gravel and clean gravel.... 

Extras 

Removal and disposal of tree in front of Bldg. 

#74 . 

Bulldozer work on spreading gravel to alley 

lead-ins . 

Removing one dead Pin Oak tree in Block 2.. 

Removing tree in Block 4. 

Overtime paid to teamster cutting grass 

Sept. 6 and 7, 1942. 

Removing trees interfering with foundations 

of Bldg. D-79. 

Raising grade at southwest end of Block 8, 

placing fill and regrading. 

Removing earth and gravel in four alleys.... 
Overtime paid to engineers and laborers, May 

30,1943 through July 10,1943. 

Maintaining roadways, only, for access 
through job to and including November 30, 
1942 

11 hours, bulldozer time at $5.50 per hr. 

Grading along Barnes Lane to enable brick¬ 
layer to place material November 2, 1942 
3 hrs. bulldozer time at $5.50 per hr. 


$ 4,361.63 
11,467.45 

936.00 

807.64 

125.00 

66.00 

85.00 

85.00 

26.00 

117.75 

92.00 

56.00 

46.47 

60.50 

16.50 




















Grading along Capital Transit railway in 
Block 5 to enable bricklayer to place material 
November 5, 1942. 3 hrs. bulldozer time at 
$5.50 per hr. 16.50 


Moving trucks loaded with lumber: 

Month of October 1942, 6 trucks at $5.00 per 


truck. 30.00 

Month of November 1942, 5 trucks at $5.00 

truck. 25.00 

Month of December 1942, 2 trucks at $5.00 
per truck. 10.00 


Total. $80,008.04 

7 Total . $80,008.04 

Paid on account. 49,700.00 


Balance due. $30,308.04 

With interest from October 8, 1943 and costs. 

Hinton & Hebon 
By Alexander M. Hebon j 
Munsey Building 
Washington 4, D. C. 

John J. Donnelly, Jb. 

821 15th Street, N. W. 
Washington 4, D. C. j 
Attorneys for Plaintiffs. 

• • • # # * « • | • 

8 . Filed May 15 1944 

Answer to Complaint. 

For answer to the complaint filed herein, the defendant 
Dyker Building Company, Inc., says: 

1, 2, 3. It admits as true the allegations of fact contained 
in paragraphs 1, 2 and 3 of the complaint. 
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4, 5. The defendant denies the allegations of paragraphs 
4 and 5 of the complaint. 

6. The defendant admits that it has paid to the plaintiffs 
the sum of $49,700.00 bnt denies the remaining allegations 
of paragraph 6 of the complaint. 

Counterclaim of Defendant. 

The defendant says that the plaintiffs were, at the date 
of the filing of the complaint herein and still are, indebted 
to it in the sum of $3484.96, as shown by the particulars 
of demand hereto attached and made a part hereof. 

Wherefore, defendant demands judgment against the 
plaintiffs dismissing the plaintiffs 1 complaint and granting 
defendant judgment for $3484.96, with adjustments, if any, 
and interest from August 4,1943. 

James C. Robebtson 
1028 Connecticut Ave., N. W. 
Washington, D. C. 

Joseph T. Shebieb 
1001 15th Street, N. W. 

Attys for Defendant, Dyker Bldg. Co., Inc. 

Copy of the foregoing mailed, postage prepaid, to Alex¬ 
ander M. Heron, Esq., Attorney for Plaintiffs, May 15, 
1944. 

Joseph T. Shebieb 


«•••••••• 

9 Filed May 15 1944 

Particulars of Demand in Support of Counterclaim. 

The quantities and prices of materials and labor fur¬ 
nished by plaintiffs are as follows: 

16,000 cubic yards of top soil stripped and 
stacked at 60^ per cubic yard. $9,600.00 







•02*%'* 
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19,892 cubic yards of general excavating 

work at 60^ per cubic yard. 11,935.20 

Furnishing and placing borrow fill graded 

on site 9,349 cubic yards at 90^. 8,414.10 

Preparation of subgrade for reception of 

top soil 90,292 square yards at 4}££. 4,063.14 

Replacing, spreading and fine grading of 
top soil at site 12,071 cubic yards at 95^ 

per cubic yard. 11,467.45 

Furnishing and placing gravel fill under 
floors on ground within buildings 520 cubic 

yards at $1.80. 936.00 

Removal and disposal of tree at building #74 12500 

Bulldozer work spreading gravel to alley 

lead-ins ... 66.00 

Removing trees at building #79. 117.75 


Total value of materials and labor furnished 


by plaintiffs. $47,674.64 

Less deduction for revision in grading Ken¬ 
ilworth Avenue and Foote Street. 1,008.90 


Net Total. $46,665.74 

Less payments on account and agreed back 
charges .. $51,150.70 


Amount overpaid by defendant to plaintiffs. $3,484.96 


The foregoing is subject to proper adjustment of amount 
due under item 1 of plaintiffs’ bill of particulars, the con¬ 
tract between the parties providing that this work 
10 should not cost in excess of $950.00, but in respect of 
which the plaintiffs have made no showing or ac¬ 
counting as to the actual cost thereof. In consequence the 
total of $47,674.64 appearing on the preceding page hereof 
includes this item of $950.00 as furnished by plaintiffs. 


I 
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With interest from August 4, 1943. 

James C. Robertson 
1028 Conn. Ave., N. W. 
Washington, D. C. 

Joseph T. Shebieb 
1001 15th Street, N. W. 
Washington, D. C. 

Attorneys for Defendant, Dyker 
Building Company , Inc. 

• •••••••• 

11 Filed May 15 1944 

Answer of Defendant United States Fidelity and 
Guaranty Company, a Corporation. 

This defendant for answer to the complaint filed herein 
says: 

1 and 2. It admits as true the allegations of fact contained 
in paragraphs 1 and 2 of the complaint. 

3, 4, 5, 6 and 7. It is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of fact contained in paragraphs 3, 4, 5, 6 and 7 of the 
complaint. 

And now having fully answered this defendant prays that 
it be hence dismissed. 

James C.' Robertson 
1028 Conn. Ave., N. W. 
Washington, D. C. 

Joseph T. Shebieb 
1001 15th Street, N. W. 
Washington, D. C. 

Attorneys for Defendant, United 
States Fidelity and Guaranty 
Company, a corporation 

• •••••••• 
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Filed May 19 1944 

Plaintiffs’ Reply to Counterclaim. 

1. The plaintiffs deny the counterclaim of the defendant, 
Dyker Building Company, Inc., and for further reply there¬ 
to incorporate herein by reference paragraphs 3, 4, 5 and 6 
of the complaint. 

Hinton & Hebqn 

By Alexandeb M. Hebqn 
Munsey Building 
Washington 4, D. C. 

John J. Donnelly, Jb. 
Washington, D. C. 

821—15th Street, N. W. 
Attorneys for Plaintiffs. 

• •••••••• 

13 Filed May 31 1944 j 

Order of Reference. 


Upon consideration of the motion of the use plaintiffs 
for a reference and it appearing to the Court that this 
action involves numerous items of claim between the parties 
requiring protracted hearing, it is by the Court this 31st 
day of May, 1944, 

Obdebed that the same be and it hereby is referred 
to James C. Wilkes, Esquire, a member of this bar, as 
special master to take evidence touching the issues herein 
and report the same to the Court with his findings of fact 
and conclusions of law thereon. 

Jas. W. Morris 

Justice. \ 

Consent: 

Joseph T. Shebieb 
James C. Robebtson 
Attorneys for Defendants. 






— 

' 


12 

14 Filed Jan 30 1945 

Order Granting Leave to Amend. 

Upon consideration of the motion of the defendant, Dyker 
Building Company, Inc., for leave to amend its counter¬ 
claim and supporting particulars of demand, and after 
argument by counsel, it is by the Court this 30th day of 
January, 1945, 

Obdebed that the motion be and it hereby is granted. 

«•••••••• 

14a Filed Jan 10 1945 

Motion for Leave to Amend. 

The defendant, Dyker Building Company, Inc., moves the 
Court for leave to amend its answer and counterclaim filed 
herein in the following particulars: 

L Amend the counterclaim by substituting the sum of 
$9,673.84 in lieu of $3,484.96 appearing in lines three and 
seven of the counterclaim. 

2. Amend the bill of particulars filed herein as a part 
of the answer by substituting therefor, the attached par¬ 
ticulars of demand and statement of account. 

The grounds of the motion are: 

L This cause was referred to the master to take the 
proof and report to the Court his findings of fact and 
conclusions of law. 

2. In the course of the hearings before the master the 
defendant gave notice of its intention to asked leave to 
amend its answer and counterclaim so as to conform to the 
proof adduced before the master. The plaintiffs objected 
to the granting of leave to so amend on the ground that the 
master was without authority to allow amendments to the 
pleading. 

3. Thereupon, the master stated that he would take the 
matter under consideration and would hear all the testi¬ 
mony, and if he concluded that he lacked power to allow 
the amendment, application could then be made to the 
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Court for leave to amend. All of the testimony was 
14b thereupon heard by the master, and briefs have been 
filed by the parties. No ruling has been made by the 
master on the application to amend. 

The object of the present motion is to conform the plead¬ 
ings to the proof as adduced before the master. 

James C. Robertson 
Joseph T. Shebieb 

I 

Attorneys for Defendant 
Granted 1/30/45 McGuire, J. 

14c BILL OF PARTICULARS 

i 

Statement of Account Between Plaintiffs and Defendants 

Plaintiff^ 


Item #1. Clearing of Site: Credits 

(a) Removal and disposal of trees and roots $285.00 

(b) Removal and disposal of weeds, etc. ... 215.00 

Item #2. Stripping and stacking of top soil at 

site as directed: 

16,000 cu. yds. @ 60^ per cu. yd. 9,600.00 

Item #3. General Excavation Work: 

19,662 cu. yds. @ 60^ per cu. yd.. 11,797.20 

Item #4. Furnishing and placing borrowed fill 
graded on the site: 

4,101 cu. yds. @ 90^ per cu. yd.. 3,690.90 

Item #5. Preparation of subgrade for reception 
of top soil: 

90,292 sq. yds. @ .01% per sq. yd.. 4,063.14 

Item #6. Replacing, spreading and fine grading 
of top soil available at site: 

12,071 cu. yds. @ 95^ per cu. yd. 11,467.45 

Item #8. Furnishing and placing gravel fill un¬ 
der floors on ground within build¬ 
ings: 










520 cu. yds. @ $1.80 per cu. yd. 

Removal and disposal of trees at Bldg. #74_ 

Bulldozer work spreading gravel to alley lead-ins 

Removing trees at Bldg. #79. 

Removing one dead Pin Oak Tree. 

Raising grade at Southwest end of Block 8, plac¬ 
ing fill and regrading. 

Maintaining roadways. 

Moving Lumber Trucks. 

Total Credits to Plaintiffs. 

• •••••• 

14d Deductions : 

Change in grade of Kenil¬ 
worth Avenue, Foote Street and 


Blocks I and V: 

Reduction in fill 1,885 cu. yds. @ 90^ 

per cu. yd. $1,696.50 

Additional excavation 1,146 cu. yds. 

@ 60£ per cu. yd. 687.60 


1,008.90 

Total hack charges by defendant... 313.88 

Excavation left undone by plaintiffs 
2,195 cu. yds. @ 60^ per cu. yd. ... 1,317.00 

Cash Payments. 49,700.00 


Total Debits to Plaintiffs.$52,339.78 

Total Credits to Plaintiffs. 


Balance Due Defendants by Plain¬ 
tiffs . 


936.00 

125.00 

66.00 

117.75 

85.00 

92.00 

60.50 

65.00 


$42,665.94 


$52,339.78 

42,665.94 


$9,673.84 
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15 Filed Mar 10 1948 

Order Substituting Party. 

Upon consideration of the motion of Theodore Parreco, 
executor of the estate of James Parreco, deceased, here¬ 
tofore filed in this action, it is, by the Court, this 10th day 
of March, 1948, 

Ordered that Theodore Parreco, executor of the estate 
of James Parreco, deceased, be, and he hereby is, substituted 
as a party plaintiff in this action in the place and stead of 
the said decedent. 

F. Dickinson Letts, 

Justice. 

Copy mailed to Joseph T. Sherier, Esq., this 10th day of 
March, 1948 

Alexander M. Heron, Att’y for pltf. i 

• • * • * # • • • ! 

16 Filed Jun 111948 

Objection of use Plaintiffs to Report and Findings of 

Special Master. 

Come now the Use Plaintiffs and object to the Report 
and Findings of the Special Master upon the following 
grounds: 

1. The Special Master has erred in his interpretation 
of the contract with respect to the method of payment for I 
borrow fill. 

2. The Special Master has erred in failing to find that 
the borrow fill for which the Use Plaintiffs were to be paid 
was to be calculated upon the basis of measurements made 
at the borrow pit. 

3. The Special Master has erred in failing to find and 
conclude that the defendants are bound by the first final! 
findings of the engineer under the contract and further 

to find and conclude that the engineer had exhausted 

17 his authority upon the making of such Findings. 







■- 
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4. The Special Master has erred in recommending 
that the stenographic costs and Special Master’s fee in¬ 
cident to the reference should be paid one-half by the Use 
Plaintiffs rather than entirely by the defendants as an 
incident of the judgment order to be entered against them. 

Respectfully submitted, 

Alexander M. Heron 
707 Munsey Building 
Washington 4, D. C. 

John J. Donnelly, Je. 

815—15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Use Plaintiffs. 

I certify that I have served copies of foregoing objections 
upon Messrs. Joseph T. Sherier, 1001—15th Street, N. W., 
and James C. Robertson, 1624—Eye St., N. W., by mailing 
copies of the same to them at their said addresses this 
11th day of June, 1948. 

Alexander M. Hebon 

• •••••••• 

18 Filed Jun 14 1948 

Objections to Master’s Report. 

The defendants object to the report of James C. Wilkes, 
Special Master, filed in this cause on the 1st day of June, 
1948, on the following grounds: 

(1) Finding of fact designated as Item 2, stripping and 
stacking of top soil, pages 5 to 10 of the Master’s Report, 
is contrary to the evidence and should be modified for the 
following reasons: 

The contract between the parties incorporated, by ref¬ 
erence, the provisions of the principal contract and specifi¬ 
cations between the defendant, Dyker Building Company, 






Inc. and the United States relating to the stripping of top j 
soil on the site. (Plaintiffs’ Exhibit 4, Sec. 5.) 

Div. 1, Sec. 1-5, A, of the specifications provides “existing! 
top soil over ground area to be occupied by new building, 
streets, paved and surfaced areas, and all other areas where j 
grades are to be changed shall be removed to an average! 
depth of six (6) inches.” 

Div. 1, Sec. 1-5, B, of the specifications provides: 

“This top soil will be re-used in connection with finished 
grading,” and 

“Top soil shall not be used for any other purpose than 
landscaping work.” 

Div. 20, Par. 3(B), p. 41 of Rebidding Supp. provides that 
“if top soil in addition to the original stored supply is 
required it shall be furnished by the contractor.” 

19 The undisputed evidence established that 12071 
cubic yards of stripped top soil was sufficient to do all 
landscaping (R. pp. 280, 199), notwithstanding which the 
plaintiffs stripped 27360 cubic yards, 10096 cubic yards 
of which was later used as fill, and 5193 cubic yards re¬ 
mained on the site after the completion of the work. The 
defendants contend that the provisions of the contract for 
the stripping of top soil limited the amount to be stripped 
to that necessary or required for landscaping purposes only. 

The plaintiffs knew what landscaping had to be done, and 
the amount of top soil necessary to do that work. (R. p. 
202). The plaintiffs claimed that they had been orally di¬ 
rected to strip all available top soil on the site. On this 
point the plaintiffs’ principal witness William Parreco 
testified (R. p. 18) that he never had any discussion with any 
representatives of the Dyker Building Company, Inc. with 
respect to how much top soil was to be taken up. He later 
testified (R. pp. 191, 200) that he was directed orally by 
three representatives of the Dyker Building Company, Inc. 
to strip all top soil, regardless of amount The three 
representatives of the Dyker Building Company, Inc. 
claimed by the witness William Parreco to have given the 
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instruction just referred to denied having given any such 
instruction. (R. pp. 386, 599 and 657). On the contrary, 
three of defendants’ witnesses testify that the plaintiffs 
were orally warned not to strip in excess of 16000 cubic 
yards of top soil (R. pp. 598, 675, 696 and 699). The con¬ 
tract between the parties required a written change order 
to authorize a departure from the contract and specifica¬ 
tions. No such written order was requested by the plain¬ 
tiffs, or issued by the defendant, for the stripping of the 
excess quantity of top soil. 

The defendants claim that the Master should have 
allowed the plaintiffs compensation at sixty cents ($.60) 
per cubic yard for 16000, instead of 27360 cubic yards of 
top soil stripped. 

2. The defendants object to the Special Master’s finding 
(Report p. 47) allowing the plaintiffs interest at the rate 
of six per cent per annum from October 8, 1943, the date 

of filing of the action, upon the amount found to 
20 be due the plaintiffs, upon the ground that the claim 
of the plaintiffs, being disputed and unliquidated, 
interest was allowable only from the date of judgment as 
provided by Sec. 2708 of Title 28 of the 1940 D. C. Code. 
It was because of the unliquidated nature of the plaintiffs’ 
claim that the cause was on motion of the plaintiffs, 
referred to the Special Master to take proof and report 
his recommendations. That the claim of the plaintiffs was 
unliquidated is clearly shown, not only by the testimony, 
but as well by the Master’s findings, by which many of the 
items of the plaintiffs’ claim were either denied entirely 
or substantially reduced. The plaintiffs should not be per¬ 
mitted to cause deferment of payment by exorbitant de¬ 
mands and then claim interest on the lesser sum recovered. 
This finding of the Master should be set aside. 

3. The finding of the Master (Report p. 371) that the 
defendants are indebted to the plaintiffs in the sum of 
$6057.60 for labor and material employed in placing and 
using 10096 cubic yards of excess top soil as fill should be 
set aside because the specifications required the plaintiffs 
to remove excess material from the site. 



Spec. Part II, Div. 18-B, p. 97 provides: 

Excess material shall be removed from site unless such 
surplus material can be disposed of with the approval 
of the Authority and as directed by it elsewhere on 
the site. All debris including material unsuitable for 
grading shall be entirely removed from the site. 

As additional borrowed fill was required to complete the 
rough grading, and as plaintiffs were experiencing difficulty 
in procuring additional material for that purpose, they 
requested defendants to secure from the Government per¬ 
mission to use the excess top soil as fill, agreeing to do the 
work without cost to the defendants (R. pp. 604, 605). The 
defendant Dyker Building Company, Inc. thereupon applied 
for and obtained permission from the Government to so 
use the excess top soil. Notwithstanding their previous 
agreement, the plaintiffs refused to do the work unless 
paid sixty cents per cubic yard therefor. The defendants 
thereupon endeavored to secure others to finish the work, 
but, because of then existing conditions, the defend- 
21 ants were unable to get the work done by others. 

The plaintiffs refused to proceed with the work as 
agreed and threatened to abandon the job unless paid the 
amount demanded by them (R. pp. 411, 413, 666 and 667). 

In order to avoid severe penalties in the nature of 
liquidated damages and other expenses incident to delay, 
the defendant Dyker Building Company, Inc. was compelled 
to submit to the demands of the plaintiffs in this respect. 

4. The defendants object to the finding of the Master 
(Report, p. 37) to the effect that the 10096 cubic yards of 
top soil used as fill at a cost of $60057.60 to the defendants, 
should not be deducted from the amount of borrowed fill 
necessary to complete the rough grading. This objection 
is based on the ground that Berrall & Locraft, Engineers 
selected by the parties in their letter of May 2,1943 (Exhibit 
58) reported that “according to plan computations we have 
no borrow.” The witness Locraft testified (Record, p. 261) 
in response to a question by the Master as follows: “Do 
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yon mean to say that upon re-checking the plans, and as¬ 
suming that the plans accurately showed cuts and fills, it 
would not have been necessary to bring out to the site any 
borrowed fill 1 ’ ’ Answer: 1 ‘ That is correct.’’ 

On page 34 of the Master’s Report he states: 

“All of the surplus top soil used on the site would 
reduce, by an equal volume, the amount of borrowed 
fill required to be hauled to the site” 

This finding of the Master should be modified by deduct¬ 
ing from the amount of borrowed fill the 10096 cubic yards 
of top soil used as borrowed fill. 

The defendants move the Court to take such action on 
these objections, and on the report of the Master as it deems 
proper. 

James C. Robertson 
Joseph T. Sherieb 
Attorneys for Defendants. 

• •••••••• 

22 Filed Dec 9 1948 

Plaintiffs’ objection irl to the Report of the Special 
Master is overruled. 

Plaintiffs’ objection #2 to the Report of the Special 
Master is overruled. 

Plaintiffs’ objection #3 to the Report of the Special 
Master is overruled. 

Plaintiffs’ objection #4 to the Report of the Special 
Master is overruled. 

Defendants’ objection #1 to the Report of the Special 
Master is overruled. 

Defendants’ objection #2 to the Report of the Special 




Master is allowed, and interest will accrue to title p l ai n t iff 
from the date of judgment. 

Defendants’ objection #3 to the Report of the Special 
Master is overruled. 

Defendants’ objection #4 to the Report of the Special 
Master is overruled. 

Edwabd A. Tamm 
Judge . 

• •••••••• 

23 Filed Jan 11 1949 

Objections to Motion for Re-Hearing, 

The defendants object to the granting of a re-hearing on 
the question of the disallowance of interest to the plaintiffs, 
and for grounds of the objections state that the decisions 
cited by the plaintiffs do not support their contentions. 
For example, the plaintiffs quote from the decision of the 
Supreme Court in Miller v. Robertson, 266 U. S., 243, 258, 
a portion of the opinion which seems favorable to their 
contention, but omits that portion of the opinion which the 
defendants conceive to be unfavorable to plaintiffs’ claim. 
On page 258 of the report the court said: 

“In this case, at least, as early as June 29, 1916, the 
date of demand, the seller was entitled to have from 
the buyers the difference between the sum which it 
would have received prior to that date, if the buyers 
had kept their contract, and the amount it received 
on resale. Payment in 1924 or later, of that sum, is 
not full compensation. Cf. Seaboard, Air Line R. Co. 
v. United States, supra, 306. All damages had accrued 
prior to the demand. There icas nothing dependent 
on any future event. The elements necessary to a 
calculation of the amount the seller was then entitled 
to have make it whole — namely , the quantities of ore 
produced, its metqUic content, the prices to be paid by 
the buyers under the contract, and the amount realized 
on resale— were known or ascertainable. (Emphasis 
supplied.) 
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In the instant case the amount due the plaintiffs was 
unliquidated. In fact, the engineer selected to compute 
the quantities testified in the course of the hearing before 
the Master that he had not even then definitely determined 
the amount due. 

Again, in Spaulding v. Mason, 161U. S., 373, 395, cited by 
the plaintiffs, the court on page 395 of the report said: 

“Appellant strenuously insists that no interest what- 
24 ever should be allowed. The claim is without merit. 

Defendant had no reasonable ground for refusing 
to account, at least as to the fees earned upon the 
claims embraced in the list of 7,500 cases. To that 
extent he was clearly indebted to Mason, less the 
amount of any payments which he had made. He had 
in his possession and control the means of determining 
the amount of such indebtedness, and as to an indebted¬ 
ness which he ought not to have disputed he should 
have ascertained the amount due and tendered it with¬ 
out prejudice to a dispute concerning other items.” 
(Emphasis supplied.) 

Obviously the claim in the case last cited was liquidated 
to the extent of the fees earned and received by Spaulding, 
who had in his possession and control the means of deter¬ 
mining the amount of such fees. 

In Crescent Mining Co. v. Wasatch Mining Co., 151 U. S., 
317, 322, the action was to foreclose a mortgage which 
provided for the payment of the amount involved one year 
from the date of the mortgage, or in default of payment 
at maturity, that the mortgagor should pay the amount, 
which was definite and ascertained, into the court. It was 
contended that since the mortgage contained no provision 
for the payment of interest, that no interest should be 
allowed. In answering this contention the Supreme Court 
said: 

“Further objection is urged to the decree of the court 
below in that it called for the payment of interest on 
the principal sum from the time fixed for payment until 
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the same shall have been paid into court. It is said 
that the mortgage does not itself provide for interest, 
and that if the money had been paid into court it would 
have there remained without interest. But this is not 
necessarily so. The court would, doubtless, if so re¬ 
quested by the parties in interest, have ordered so 
large a sum invested. At all events, it is no hardship 
that the Crescent Company, which had both the use 
of the money and the receipt of the issues and profits 
of the mines, should be charged with interest for the 
period between the maturity of the mortgage and the 
payment into court.’* 

Since the amount involved in the case last cited was 
liquidated and payable at a definite time, it is deafly 
distinguishable from the claim of the plaintiffs in the instant 
case which was unliquidated, not admitted and successfully 
resisted to the extent of more than one-half of the amount 
claimed. 

In District of Columbia vs. Camden Iron Works, 
25 181 U. S. 453, the suit was upon a sealed instrument 

for the sale and delivery to the District of Columbia 
of a quantity of iron pipe. The pipe was to be delivered 
within a specified time and upon default by the seller cer¬ 
tain penalties attached. It appears that some of the pipe 
was delivered after the expiration of the period fixed by 
the contract for delivery, but this pipe was accepted by 
the District. It does not appear that there was any dispute 
as to the quantity of pipe delivered and accepted, nor with 
respect to the agreed price therefor. In other words, the 
District knew at all times the amount due for the pipe 
delivered and accepted by it. The claim, therefore, was 
obviously liquidated. 

In District of Columbia v. Railroad Co., 8 App. D. C. 
322, 376 the court said: j 

“If a debt ought to be paid at a particular time and is 
not then paid, through the default of the debtor, com¬ 
pensation in damages equal to the value of the money, 
which is the legal interest upon it, shall be paid during 
such time as the party is in default” 
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Since the quantities of labor and material furnished by 
the plaintiffs were to be determined by the engineer selected 
by the parties and payment was to be made upon the quan¬ 
tities found by the engineer, then the amount that ought 
to have been paid by the defendants could not be known 
to the defendants until the quantities had been computed 
by the engineer, and, as previously stated in this memoran¬ 
dum, the engineer had not completed his computations even 
at the time he testified before the Master. 

As the Supreme Court stated in Illinois Surety Co. v. 
John Davis Co., 224 U. S. 376, 381, the question of the 
allowance for interest must be determined by the law of the 
state where the contract and bond were made and the work 
was to be performed, and since the only decisions of the 
United States Court of Appeals on the subject, being the 
cases of Fries, Beall & Sharpe Co. v. Livingston and Shima 
v. Brown, previously cited by the defendants, have ruled 
that interest is not allowable on unliquidated claims before 
the entry of judgment, it would seem that the rule 
26 announced in those cases is controlling. 

In addition to the foregoing, defendants again in¬ 
vite the attention of the court to the case of United States 
v. Maryland Casualty Co., 38 Fed. Supp. 479, which is strik¬ 
ingly like the instant case on its facts and the conclusion 
reached is the same as that reached by this court on the 
question of the allowance of interest. 

It is respectully submitted that the ruling of the court 
is right and should not be disturbed. 

James C. Robertson 
Joseph T. Shebier 

Attorneys for Defendants. 

• • » • > • • • • • 
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27 Filed Jan 111949 

Memorandum. 

* j 

The Court has given careful consideration to the Motion 
of the plaintiff for a re-hearing on Defendant’s objection 
#2 to the report of the Special Master, and to defendants’ 
objection thereto. 

The Special Master, in his report to the Court found as 
a fact: • 

i 

“That interest on said $13,765.96 shall run from the 
8th day of October 1943, at the rate of six (6) per! 
centum per annum. ” !. 

The Special Master has informed the Court that he in¬ 
tended this item of interest as an element of damages in 
the case, in accordance with the provisions of Section 2708 
of Title 28 of the D. C. Code and regretted that he had not 
made this finding sufficiently clear so as to eliminate any 
misunderstanding. 

In the light of this additional information, it is the ruling 
of the Court that no hearing on plaintiff’s Motion is neces¬ 
sary; that the Order of the Court dated December 9, 1948 
is hereby amended so as to show that defendants’ objection 
#2 to the report of the Special Master is overruled and 
interest will, therefore, accrue to the plaintiff from the 
defendant Dyker Building Company, from October 8, 1943 
and from the defendant United States Fidelity and Guar¬ 
anty Company from April 22, 1944. 

Counsel will present appropriate order sustaining the 
report of the Special Master. 

Edwabd A. Tamm 
Judge 








January 10,1949. 








28 Filed Jan 14 1949 
Findings of Fact and Conclusions of Law. 

Findings of Fact 

The Court adopts the report and findings of the Special 
Master filed in this action on June 1, 1948. 

Conclusions of Law 

The Court concludes as a matter of law that: 

1. The use plaintiffs have a right of action against the 
defendants and are entitled to recover in the amount of 
$13,765.96 with interest thereon at 6% per annum from 
October 8, 1943, as to the defendant Dyker Building 

29 Company, Inc. and from April 22, 1944, as to the 
defendant United States Fidelity and Guaranty Com¬ 
pany. 

Edward A. Tamm 
Judge 1/12/48 

Seen: 

Joseph T. Sherier 
Attorney for Defendants 

Presented by: 

Alexander M. Heron 
Attorney for Use Plaintiffs 

• •••••••• 

30 Filed Jan 14 1949 

Order Overruling Exceptions to Special Master’s Report 

and Entering Judgment. 

This action coming on to be heard at this term of Court 
upon the findings and report of the Special Master filed 
herein on June 1, 1948, and objections thereto filed on 
behalf of the use plaintiffs and the defendants which said 
objections have been argued by counsel and considered 







by the Court, it is by the Court this 12th day of January 
1949, 

Obdebed: 

1. That the objections of the use plaintiffs and the ob¬ 
jections of the defendants be and the same hereby are 
overruled, and the said report is hereby sustained. 

2. That James C. Wilkes, Esq., Special Master in this 

action, have judgment against the use plaintiffs and 
31 each of them in the sum of $1,132.63 and that he have 
a further judgment against the defendants and each 
of them for $1,132.63 with the right of execution thereon, 
said two judgments representing the charge of the Special 
Master and his expenses in connection with the reference 
herein. 

3. That the use plaintiffs have judgment of the defend¬ 
ants Dyker Building Co., Inc. and United States Fidelity 
and Guaranty Co. in the sum of $13,765.96 with interest 
thereon at the rate of 6% per annum from October 8, 1943, 
as to the defendant Dyker Building Company, Inc. and 
from April 22, 1944 as to the defendant United States 
Fidelity and Guaranty Company, until paid together with 
costs, excluding the cost of the reference to the Special 
Master herein provided for. 

Edwabd A. Tamm 


iff 
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32 Filed Jan 18 1949 

Motion for New Trial or to Amend the Findings of Fact 

and Conclusions of Law. 

Defendants move the Court to set aside the findings of 
fact and conclusions of law and the judgment entered herein 
on the 14th day of January, 1949, and to grant a re-hearing, 
or in the alternative to amend the findings of fact and the 
conclusions of law and the judgment aforesaid, and for 
grounds of the motion say: 

1. The Court erred in ruling that the use plaintiffs are 
entitled to interest prior to the date of judgment. 

2. The Court erred in holding that the amount of borrow 
fill for which the use plaintiffs were entitled to compensa¬ 
tion as found by the Master should not be reduced by 
deducting therefrom the 10096 cubic yards of top soil used 
as fill. 

(3) The Court erred in not holding that the contract 
between the parties with respect to the stripping of top soil 
required only the stripping of so much top soil as was 
necessary to do the landscaping, and that the use plaintiffs 
were not entitled to compensations for the top soil 

33 stripped in excess of the amount necessary for land¬ 
scaping purposes. 

James C. Robertson 
Joseph T. Sherieb 
Attorneys for Defendants 

• •••••••• 

39 Filed Jan 211949 

Order Over-ruling Motion for a New Trial 

Upon consideration of the motion of the defendants for 
a new trial, or to amend the findings of fact and conclusions 
of law in this action, it is by the Court this 19th day of 
January, 1949 

Ordered that the said motion be, and it is hereby, 
overruled. 

Edward A. Tamm 
Judge. 

• •••••••• 


40 Piled 18 1949 

I 

Notice of Appeal to the United States Court of Appeals 
for the District of Colombia. 

Notice is hereby given that the Dyker Building Company, 
Inc. and the United States Fidelity and Guaranty Company; 
defendants in the above-entitled cause, appeal to the United 
States Court of Appeals for the District of Columbia from 
the following parts of the judgment entered in this cause 
on January 21, 1949; 

1. From so much of the judgment as overruled defend¬ 
ants’ objection numbered 1 to the Special Master’s finding 
of fact designated as Item 2, pages 5 to 10 of the Special 
Master’s report, and approved the Special Master’s report 
in that respect. 

2. From so much of the judgment as overruled the defend¬ 
ants ’ objection numbered 2 to the Special Master’s finding 
of fact (Report, p. 42) allowing the plaintiffs’ interest on 
the amount found to be •due them at the rate of 6% per 
annum from October 8, 1943, and approved the Special 
Master’s report in that respect. 

3. From so much of the judgment as overruled the defend¬ 
ants ’ objection numbered 4 to the finding of fact of the 
Special Master (Report, p. 37) to the effect that the 10,096 

cubic yards of top soil used as fill should not be 

41 deducted from the amount of borrow fill necessary 
to complete the rough grading, and approved the 

Special Master’s report in that respect. 

James C. Robebtson 
Joseph T. Shkbieb 
Attorneys for Defendants. \ 
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42 Filed Feb 211949 

Notice of Appeal 

The use plaintiffs, Theodore Parreco, Edward Parreco, 
William Parreco, and Theodore Parreco, Executor of the 
Estate of James Parreco, Deceased, note an appeal from 
the Judgment entered herein on the 14th day of January, 
1949 to the United States Court of Appeals for the District 
of Columbia Circuit. 

Alexander Heron 
707 Munsey Building 
Washington, D. C. 

John J. Donnelly, Jr. 

821—15th Street, N. W. 
Washington, D. C. 

Attorneys for Use Plaintiffs. 

• •••••••• 

53 Filed Mar 17 1949 

Order Amending Notice of Appeal. 

It appearing that the defendants in their notice of appeal 
to the United States Court of Appeals for the District of 
Columbia filed herein on the 18th day of February, 1949, 
inadvertently described the judgment of this Court ap¬ 
pealed from as having been entered on January 21, 1949, 
whereas, in fact, said judgment was entered on January 
14, 1949, it is by the Court this 17th day of March, 1949, 
on motion of the defendants, ordered that the notice of 
appeal be and it is hereby amended so as to give the date 
of the entry of judgment as January 14, 1949, instead of 
January 21,1949. 

/s/ Edwabd A. Tamm 

Judge. 

No objection: 

/s/ Alexan der M. Hebon 
/ s/ John J. Donnelly, Jb. 

Attorneys for Plaintiffs. 

• •••••••• 
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Filed Jim 1 1948 

Report and Findings of Special Master. 

On August 12, 1942, the defendant Dyker Building Com¬ 
pany, Inc., entered into a contract with the United States 
for the furnishing of materials and performing work as 
general contractor on the Parkside Dwelling Housing 
Project at and near Kenilworth Avenue and Barnes Lane, 
N. E., Washington, D. C. 

The defendant United States Fidelity and Guaranty 
Company gave the usual statutory bond required on United 
States construction jobs as surety for defendant Dyker 
Building Company, as principal, in the penal sum of $785,- i 
500. The surety is joined as defendant under the provi- I 
sions of the statute and the bond, and the surety, along with 
its co-defendant, will be liable under such provisions for j 
any amounts found herein to be due plaintiffs. 

55 The plaintiffs were subcontractors of Dyker Build- \ 
ing Company, Inc., under the terms of a contract be- 1 
tween them calling for the furnishing of some gravel and 
doing what may be referred to in general as excavating and 
grading work. j 

Plaintiffs claimed by their Bill of Particulars the sum 
of $30,308.04 due them, although their claim was somewhat 
changed at the taking of testimony. 

The defendant Dyker Construction Company claim over¬ 
payment and file a counterclaim and particulars of demand 
in support thereof. 

The defendant surety admits the jurisdiction of the court 
and the execution of the bond, but states it is without suffi- ! 
cient information to form a belief as to the material allega¬ 
tions supporting plaintiffs’ claims, and asks that it be dis¬ 
missed from any liability. 

The plaintiffs deny the counterclaim of Dyker Building 
Company, Inc. 

Plaintiffs 9 Bill of Particulars refer to items 1 to 6, both 
inclusive, and item 8, following the designation of those 
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items in the subcontract between plaintiff and defendant. 
It is agreed that no work was performed under contract 
item No. 7. Plaintiffs’ Bill of Particulars then proceed to 
list thirteen unnumbered extras which will be referred to 
as Extras A to M, inclusive, in the order listed in Plain¬ 
tiffs’ Bill of Particulars. 

Item 1—Cleabixg Site 
Sub-item (a)—Removal and Disposal of Trees 

The plaintiff contends that the defendant should pay the 
sum of $450.00 for the removal and disposal of trees and 
roots. The maximum amount allowed by the provisions 
of the contract was $450.00. 

56 The defendant contends that the fair and reason¬ 
able charge for this item should be the sum of 
$285.00. 

The testimony shows that the plaintiff did not submit, at 
any time, the actual cost covering this item. The plaintiffs 
stated (R. 53) that their charge for this item was based 
upon their opinion of what would have been a “reasonable 
rental value” of the equipment, which they used to per¬ 
form the work covered by this contract item. 

No payrolls were submitted by the plaintiff for this item. 
Different types of equipment were involved. Plaintiff tes¬ 
tified (R. 53) that they “have not had any too much ex¬ 
perience in renting equipment, but that is approximately 
the rental value at that time.” The plaintiffs have no rec¬ 
ord of the number of days or hours the equipment was used 
in performing the work included in the contract item, but 
based their estimate for the time consumed in the use of 
the equipment upon the statement that it was “as near as 
I can recollect” as made by William Parreco, a witness for 
the plaintiff. (R. 51). 

The testimony shows that the amount of $450.00 which 
plaintiff contends should be paid for this item is based upon 
an approximate, indefinite estimate, which cannot be bind¬ 
ing upon the defendant in the absence of the actual cost 
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being submitted by the plaintiff as contemplated by the 
contract between the parties. 

The defendant introduced in evidence (R. 624-625) an 
estimate for the work covered by this item, but did not 
offer any testimony giving actual costs of this item. The 
defendant (R. 625) contends that their estimate in the 
amount of $285.00 for this item is “fair and reasonable 
charge which a contractor would make in the then market 
for doing that work”. 

It was incumbent upon the plaintiffs to produce more 
satisfactory evidence in support of their claim for $450. 

The defendant should pay the plaintiff the sum of $285.00 
for sub-head “A” of Contract Item #1. ; 

57 Sufi-item (b)—Cutting and raking of overgrowth 

The plaintiffs contend that the defendant should pay the \ 
maximum charge of $500.00 for this item. 

The defendant contends that the fair and reasonable j 
value for sub-head “B” should not exceed the sum of j 
$215.00. 

The plaintiff testified (R. 54, 55, 56, 57 and 58) that the 
actual cost of this item was $454.63 which was the total 
of several itemized accounts as taken from their records 
of costs. 

The plaintiff contends that the sum of $45.46 should be 
added to the cost of $454.63 making a total of $500.09, for 
the item of sub-head “B”. This additional amount of 
$45.46 was an estimate, submitted by the plaintiff, for sub¬ 
contractor’s “overhead”. No testimony was offered which 
established that any item of overhead could be considered 
as part of the actual cost of performing the work covered 
by this item. Plaintiff contends (R. 59) that 10 per cent 
would be “a reasonable charge”, but did not state what 
accounts, if any, were included under the general heading 
of “overhead”. Because the plaintiff did not prove that 
the overhead account of $45.46 was actual cost, within the 
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meaning of the provisions in the contract between the par¬ 
ties, the entire item of overhead should be disallowed. 

The defendant offered an estimate of the work involved 
in this item, but did not offer any testimony giving values 
based upon actual costs. 

The defendant should pay the plaintiff the sum of $454.63 
for sub-head “B”, Contract Item #1. 

58 Item 2— Stripping and Stacking of Top Soil 

Contract Item #2 is for the performance of all work, un¬ 
der the heading of “Stripping and stacking of top soil at 
site where directed.** All work was to be done in accord¬ 
ance with the contract between the parties and the contract 
plans and specifications. 

Bernard F. Locraft, an engineer, selected by the parties 
to compute the quantities, furnished a report dated Septem¬ 
ber 30, 1943, (Plaintiff’s Ex. #28) in which his computa¬ 
tions for the quantity of top soil stacked was given as 27,360 
pubic yards. Locraft furnished another report dated No¬ 
vember 13, 1943 (Def. Ex. #9) in which the computations 
for top soil stacked was given as 25,333 cubic yards. Again 
on February 26, 1944, Locraft presented another report 
(Def. Ex. #11) in which he included the item “Stripping 
and stacking top soil (shrinkage—8) = 25,333 cubic 
yards.” Locraft*s testimony in this case supported his re¬ 
port of February 26 

The contract between the parties provides for the parties 
to select one of two entirely different methods of comput¬ 
ing the quantity of top soil stripped. Locraft *s testimony, 
relating to top soil stripped, is based upon the alternative 
method being adopted which requires that the computation 
for stripping and stacking the top soil should be made 
“with due correction for swell.” The contract did not 
specify the amount to be allowed for “correction”, and did 
not state who was to determine the proper allowance for 
the “due correction for swelL” 

No testimony has been offered by any witness in this case 
claiming he knew of his personal knowledge just how much, 


if any, the particular types of soil found on the site would 
shrink or swell when handled under the same condi- 
59 tions, as were actually experienced at the time this 
top soil was stripped and stacked on this site. 

Locraft (R. 297) in his latest findings allowed 8% for 
shrinkage, which was selected by him for the purpose as he 
explained of “amicably’* “reconciling” the parties. Lo¬ 
craft also states (R. 296) that he had no knowledge about 
the actual swell of this soil but testified (R. 296), “I had 
evidence to contend that it would be just about the same as 
it always had been”. According to this Locraft testimony 
(R. 296) there was a possibility that the top soil would not 
shrink or swell. Therefore, the “due correction” could be 
zero . Some experts offered testimony, giving theoretical i 
opinions, on soils in general but giving no definite testimony 
which could be used to determine the “due correction for 
swell” as applicable to the particular conditions as found i 
in the stripping and stacking of top soil as it existed on 
this site. 

Locraft testified (R. 274) that, “The question of shrink- j 
age of that top soil is one which is, in my mind, still open.” 
The testimony establishes that the parties to the contract 
do not agree on what should be allowed for the “due correc¬ 
tion of swell” (R. 274). The evidence establishes that no 
witness possessed personal knowledge as to what proper 
allowance should be made for “due correction of swell” of 
this soil. Locraft testified (R. 296) that it was quite pos¬ 
sible there would be no change. Theodore Parreco, a wit¬ 
ness in behalf of plaintiff, testified (R. 346) that there are j 
various types of soil formation in this area and that it 
changes six or seven times within a distance of 200 to 300 
feet. Because of the testimony offered, it is necessary to 
base this report upon the findings which eliminate all allow- | 
ances for the swell or shrinkage of the top soil. 
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Contention That Top Son, Stripping Was Limited. 

The defendant contends, and the plaintiff denies, 
60 that the defendant verbally instructed (R. 626) the 
plaintiff to limit the stripping and stacking of top 
soil. The defendant contends that they instructed the plain¬ 
tiff not to strip any top soil in excess of 16,000 cubic yards 
(R. 598 and 626). 

Defendant offered no testimony showing that this instruc¬ 
tion was ever made in writing or that the parties ever 
agreed that the total stripping of top soil would be limited 
to 16,000 cubic yards (R. 678). 

According to the contract between the parties the work 
w’as to be performed in accordance with the contract plans 
and specifications. The specifications required that the ex¬ 
isting top soil, in certain specified areas was to be stripped 
to a certain thickness. No quantity limitation is mentioned 
in the contract between the parties, or in the contract plans 
and specifications. It required only that it must exist in the 
specified positions. 

The defendant contends that the two clauses included in 
the specifications (Div. 1, Sec. l-B-5) namely: (1) “This 
top soil will be re-used in connection with finish grading” 
and (2) “top soil shall not he used for any other purpose 
than landscaping work,” limits the amount of top soil to be 
stripped. These two clauses apply only to use after strip¬ 
ping and do not limit the volume to be stripped. These re¬ 
quirements, contained in the specifications, can be met irre¬ 
spective of volume of top soil stripped. Provision was made 
in the contract between the parties for off-site top soil to he 
used if a deficiency of top soil on the site should develop. 
After the finished grading and landscaping work had been 
completed, if the stacks of top soil were not exhausted, the 
surplus would remain the property of the United States. 
No provision was included in the contract between the par¬ 
ties, the plans or the specifications, which required that the 






volume of top soil stripped must equal tlie volume re-used j 
in the finish grading and landscaping work. 

61 There was no stipulation in the contract, the plans, 
or the specifications which governed the quality of 

top soil to be stripped; it must only “exist”. The evidence 
does not disclose any instances where the top soil, stripped, 
stored in stacks, or re-used for finish grading and land- j 
scaping work, was condemned by any Government inspec¬ 
tor, or was unsuitable for re-use. | 

If the plaintiff had neglected to remove the top soil in ! 
accordance with specification requirements and the material 
had been lost, destroyed or buried, his failure to comply 
with the specifications may have been contended to be in 
violation of the terms of the contract, unless a subsequent 
written change order had been given to the plaintiff. j 

The defendant contends that verbal instructions, which 
limited the stripping of top soil to 16,000 cubic yards, were 
given the plaintiff at approximately the time that the con¬ 
tract between the parties was signed and at the time they 
“were ready to start work on the project” (Herman W. 
Zuege R. 696 and 698). i 

If the defendant desired to make this modification to the 
contract “about the first part of Sept.” (R. 698-699)—(the ; 
contract was signed Sept. 9th)—they were negligent in not 
making some definite arrangements which would have made 
the plaintiff responsible for stripping only 16,000 cubic j 
yards of top soil. Instead, they attempted to change the 
provisions of the contract by merely giving verbal instruc¬ 
tions (R. 700). The defendant clearly intended that no 
change orders of any kind would be recognized by them, 
unless the change orders were “definitely in writing.” 

Harry L. Dlyn, a witness for the defense, and “in full! 
charge of all construction activities of the Dyker Building 
Company” testified (R. 658): ; 

62 “I also told him (Parreco) that he is not to accept 
any orders from our organization unless they are 

definitely in writing and the sum is agreed on and signed 
by the project manager or by Dinney or by myself.” 
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The plaintiff contends that the defendant did not instruct 
or direct the plaintiff, during the progress of the work, to 
strip not more than 16,000 cubic yards of top soil. The 
plaintiff also contends that the work was completed before 
they were informed that the defendant intended to place a 
limit of 16,000 cubic yards upon the volume of top soil which 
was to be stripped. 

Mr. William Parreco was asked this question (R. 789)— 
“I refer your attention to the testimony in the case, that 
you or your company were directed not to strip more than 
16,000 cubic yards of top soil, and ask you when you first 
heard of such a restriction ? * ’ He answered, 44 1 never heard 
anything like that whatsoever.” 

Parreco was asked (R. 789)— 4 4 Did you thereafter hear 
of some discussions to that effect?” He replied— 44 The 
first discussion I ever heard to that effect was after Mr. 
Locraft had submitted his final quantities and we had ar¬ 
ranged for a meeting at Mr. Locraft’s office; • • • But at 
one of the meetings I recall that there was something said 
about 16,000 yards of top soil to be used for regrading of 
the site.” He was then asked— 44 Was that subsequent to the 
completion of the work?” He replied— 44 Yes; it was.” 

Parreco testified (R. 790)— 44 I don’t recall whether it was 
Mr. Dinney or Mr. Dlyn that made that statement, (that 
Parreco had been previously told not to strip more than 
16,000 cubic yards) and I denied it vigorously, because that 
statement had never been made to me in any shape, manner, 
or form at any prior occasion, either before the signing of 
the contract or thereafter, or on the job at any time during 
the work.” 

63 Parreco was asked this question (R. 18)— 4 4 Did 
you ever have any discussion with anyone of the 
Dyker Company with respect to how much top soil was to 
be taken up?” He replied— 44 No, sir, I didn’t.” 

For Item #2 of the contract, the defendant is obligated 
to pay the plaintiffs the sum of $16,416.00. 
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Item 3— General Excavation 
On the site 

In his Feb. 26, 1944, letter (Def. Exh. #11) Locraft re¬ 
ports his finding for contract item #3 was “ General Exca¬ 
vation (Contract drawings)—22,370 cnbic yards.” 

Locraft in his testimony (R. 274-275) states that at the 
time of testifying, the finding remains at 22,370 cnbic yards 
for general excavation. He (R. 275) states that his finding 
for this item is 4 ‘at variance with the contract drawings” 
because it contained an item of 1,150 cnbic yards of extra 
excavation in addition to the general excavation called for 
by the contract drawings. 

This item of extra excavation did not conform to the 
requirements of the grades as shown upon the contract 
drawings. The proper procedure for handling any extra 
would be for the plaintiff to claim a change order for extra 
payment from the defendant, and not include the extra in 
Locraft’s finding for general excavations supposedly com¬ 
puted in accordance with the “contract drawings”. 

The plaintiff claims payment for this extra excavation 
and the defendant denies all responsibility for the pay¬ 
ment. Defendant denies any authorization was given hy 
them to the plaintiff to perform this extra work. The plain¬ 
tiff did not contend that a written change order was ever is¬ 
sued by the defendants for this extra excavation but 
64 did testify (R. 32) that a representative of the de¬ 
fendants (Herman W. Zuege) did orally order the 
change in grades to be made. The defendant’s represen¬ 
tative (Zuege—R. 702) denied that he ever instructed the 
plaintiff to perform this extra excavation. 

The spoil from footing excavations 

Locraft testified (R. 374) that he included in his finding 
of 22,370 cubic yards for general excavation an item 
amounting to 1,558 cubic yards for footing excavation for 
some of the houses. Locraft states (R. 374) that this pro¬ 
cedure was followed “at the direction of the plaintiff”, and 
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he explained that this item was not for footing excavation 
but for possible rehandling of the spoil resulting from the 
excavation for the footings. Locraft did not claim that he 
had personal knowledge that this spoil was rehandled, but 
testifies (R. 374) that he believes, “There is a great possi¬ 
bility that they were rehandled by the Parreco organiza¬ 
tion’\ 

Vincent A. Lombardo (R. 459), a witness for the defense, 
testified that he was a representative of the subcontractor 
who actually excavated for the footings of the houses in this 
project. Lombardo, who claimed to be in charge of the 
footing excavation, testified (R. 461) that when they cast 
the spoil from the footing excavation they “ would look at 
the terrain and see where it was low, and the foreman used 
his judgment and put it in the low spot”. This procedure 
would make it doubtful that it was actually necessary to 
rehandle this footing excavation spoil. If any was rehan¬ 
dled, there is no testimony offered showing what proportion 
was actually rehandled. 

The plaintiff contends that the spoil from footing excava¬ 
tion was rehandled but offered no supporting testimony. 
The defendant contends that Locraft’s finding of 22,370 
cubic yards for the item of General Excavation should be 
reduced by 1,558 cubic yards. 

65 Phillip B. Hall, an expert witness in behalf of the 
defendants, testified (R. 493) that his computations 
for the total excavation work required under contract item 
#3 (General Excavation) was 22,400 cubic yards. Hall 
testified (R. 502) that his item of 22,400 cubic yards of cut, 
was “computed as between the original topographical map 
and the final grade”. This testimony establishes the fact 
that Hall’s computation of 22,400 cubic yards is not on the 
same basis as Locraft’s computation of 22,370 cubic yards. 
Locraft’s general excavation finding includes computations 
for some items not included in Hall’s testimony that he 
computed his quantities from the difference between the 
grades as shown on the drawings. 
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Extra excavation Kenilworth Avenue 
Foote Street and Blocks 1 and 5 

Locraft (R. 278) computed 1,146 cubic yards to be the 
total extra excavation resulting from changes in the grade 
of three different street locations. These changed grades 
differed from the grades shown on the contract drawings 
and were not included in Locraft’s latest figure of 22,370 
cubic yards for general excavation, according to his 
testimony. 

The plaintiff claims that the Locraft September 30th 
figure of 27,360 cubic yards should be used as the basis for 
making payment for the item of general excavations. This 
extra of 1,146 cubic yards is included in the September 3C»th 
figure of 27,360 cubic yards. 

The defendant agrees with the Locraft figure for this 
extra of 1,146 cubic yards of additional general excavation. 
The following is a summary of item 3, relating to general 
excavations: 

66 Locraft ’s Latest Figures 22,370 cu. yds. 

Deduct for footing 

excavations 1,558 cu. yds. 

Deduct for crawl space 
excavations 1,150 “ “ 

Total Deduction 2,708 “ “ 2,708 “ “ 

j 

19,662 cu. yds. 
1,146 “ “ 

Total General Excavation Work 20,808 cu. yds. 

At 60^ per cubic yard, this makes a total of $12,484.80 


Locraft’s Finding after deductions and 
in accordance with contract drawings 
Add for extra, Kenilworth Avenue, Foote 
St. and Block 1 and V 
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Item 4—Furnishing and 
Placing Borrow Fill 

In General 

The plaintiffs contend that all payments for the contract 
item #4,—“ Furnishing and placing borrow fill graded on 
site”—should he made upon the basis of the quantity com¬ 
puted by the approved engineer from measurements taken 
at the borrow pits. The defendant contends that the con¬ 
tract between the parties provides that the quantity of bor¬ 
row fill should be computed from the data indicated on the 
contract drawings. 

The issue between the parties developed from different 
interpretations of the contract. 

This report determined that the quantity of borrow fill 
used on site should be computed from data indicated on the 
contract drawings. The procedure used in this report was 
to deduct from the total gross fill, all items of surplus 
67 excavated material and other spoil which was de¬ 
posited on the site, and the balance would be the 
quantity of borrow fill required to fill and rough grade the 
site. 

Under the hearing of deductions to gross fill, one item 
was for a change in the grades as shown on the contract 
drawings. This was a change order by the United States 
to do less cutting, or excavation work, in Kenilworth 
Avenue. It resulted in a reduction in the item of gross fill. 

An excessive quantity of top soil was stripped and 
stacked on the site. After the top soil required for finish 
grading and landscaping work had been used, as much as 
possible of the balance was used as filling and rough grad¬ 
ing material. 

At the completion of all filling, grading and landscaping 
work, there remained a surplus of 5,193 cubic yards of 
top soil in a storage pile in Block #6 (R. 281). This sur¬ 
plus of 5,193 cubic yards of top soil was not re-used on the 
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site and remained in a stack until after the acceptance of 
the contract by the United States. 

A total of 27,360 cubic yards of top soil was stripped j 
and stacked on the site. One portion, consisting of 12,071 
cubic yards, was spread over the site as finish grading and 
landscaping. Another portion, consisting of 10,096 cubic 
yards, was used as rough grading and filling, as a substi¬ 
tute for borrow filL The balance, consisting of 5,193 cubic 
yards, remained in one of the stacks until after completion. 

The sum of these three portions (12,071; 10,096 and 
5,193) was 27,360 cubic yards. The total top soil stripped ! 
and stacked, as determined for Item #2, was 27,360 cubic 
yards. All of the findings for top soil used in this report 
are from Locraft’s computations before any allowance was 
made for shrinkage or swell. 

68 Plaintiff’s Claim 

The plaintiff claims, under the head of Contract 
Item #4 that payment be made by the defendant for the 
items of 22,734 cubic yards removed from the borrow pit, 
plus 10,096 cubic yards of top soil re-used, together with 
2,214 cubic yards of spoil which resulted from, the excava¬ 
tion for the pipes which were buried in the streets, etc. 

The claim for 22,734 cubic yards is the Locraft finding 
computed from data obtained at the borrow pit. It is not 
in accordance with the terms of the contract between the 
parties. The claim of 10,096 cubic yards is not for borrow 
fill but is an entirely different item of surplus top soil 
which was re-used as rough grading fill and this material 
was excavated from the site and never left the site. There¬ 
fore, it was not borrow fill and should not have been in¬ 
cluded under the heading of borrow fill. Contract Item #4. 

The plaintiffs contend that this item of re-used top soil 
was extra work, covered by a change order. Therefore, 
the plaintiffs should have carried this additional work 
under the heading of claims for extra work. 
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The other claim of 2,214 cubic yards for spoil from utili¬ 
ties, which was included by plaintiff under the heading of 
borrow fill, should also be included under the heading of 
claims for extra items. Spoil from excavations of utilities 
which are located on the site certainly cannot be borrow 
fill. The plaintiffs claim under the head of borrow fill that 
they should receive payment, at a unit cost of 60 cents per 
cubic yard, for an item of 2,214 cubic yards of spoil from 
utility excavation, but the plaintiffs contend (R. 48-49) that 
only 501 cubic yards of the utility spoil was actually used 
by the plaintiffs as fill on the site, except an indefinite 
amount of utility spoil moved by the plaintiffs at the 
69 expense of the independent contractor who installed 
the utilities (R. 785). 

The evidence does not show that a change order for this 
extra or that any agreement between the parties was made 
which provided that the plaintiffs be paid an extra amount 
for any work connected with the spoil from utilities. 

The entire claim of 2,214 cubic yards at 60 cents per 
cubic yard for utility spoil should be denied. 

Locraft revised his first finding of 2,214 cubic yards of 
utility spoil. In his latest finding for this spoil he testified 
(R. 271) “The water and sewer lines had 2,844 cubic yards 
of material available for fill at the site”. The claim of 
the plaintiffs is, therefore, based upon the use of a quan¬ 
tity which was computed before the correction was made. 

Gross Fill Used In Determining The Borrowed Fill 

Locraft testified (R. 272) that 38,727 cubic yards of fill 
were required from all sources. 

In his November 13th findings (Def. Ex. #9) Locraft 
states that he computed the “gross fill between finish grade 
and existing grade”. The testimony shows that this void 
was partly filled by using all surplus excavated material 
or spoil on the site and balance of the void was filled by 
borrowed fill, hauled to the site from the borrow pits. 
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The Locraft finding (E. 356) of 38,727 cnbic yards of 
gross fill is based upon quantities computed from the Con¬ 
tract Drawings with adjustment for excess top soiL This 
procedure complies with the provisions in the contract 
between the parties. j 

The plaintiffs and defendants have not offered any testi¬ 
mony which provide that Mr. Locraft’s finding of 38,727 
cubic yards for the item of gross fill was incorrect. j 

The surplus stack of top soil which was left on the site 
at the completion of the project and not re-used made it 
necessary to fill this extra void with an equal volume i 
70 of borrow filL The evidence (E. 356) shows that j 
this additional void, due to some of the top soil not I 
being re-used as fill, was included in the Locraft finding! 
for gross fill required. 

j 

Spoil From General Excavation 

The testimony established that all of the spoil resulting 
from the general excavation of the site was used as fill 
The use of this spoil as fill would reduce by an equal volume 
the quantity of borrowed fill required to be hauled to the 
site. 

Locraft testified (E.. 271)—“In our letter of Feb. 26, 
1944 (Def. Ex. #11), it was revealed that 22,370 cubic 
yards of general excavation is available for use as fill 
on the site.” 

The finding of 22,370 cubic yards is at “variance with 
the contract drawings” according to the testimony given 
by Locraft (E. 275). Two items were included by Locraft 
in his finding of 22,370 cubic yards which were not general 
excavating according to the contract drawings. One of 
these items, amounting to 1150 cubic yards, was for addi¬ 
tional excavation under certain houses; and the other, 
amounting to 1,558 cnbic yards, was for the rehandling of 
footing excavation spoil from a portion of the houses. 
These two items should be deducted from Locraft‘s 22,370 






1 ••• • -v - v•• ^V,l, y v \•< j . , 


1 


46 

finding for general excavations leaving a balance of 19,662 
cubic yards of general excavation spoil, computed in ac¬ 
cordance with the contract and contract drawings. 

The plaintiffs do not contend that Locraft’s computa¬ 
tions are incorrect for this item of general excavation spoil. 
Plaintiffs do not deny that this general excavation spoil 
was used on the site in lieu of borrowed fill. Plaintiffs 
contend that volume of borrowed fill, hauled to the site, 
should be computed from measurements taken at the bor¬ 
row pit. Using the borrow pit measurements for deter¬ 
mining quantity of borrow fill, the quantity of spoil which 
accumulated on the site would not be used in the engineer’s 
computations for borrow fill. 

71 The defendant is in agreement with the findings of 
19,662 cubic yards of general excavation spoil, as 
computed by Locraft from the contract drawings (R. 626). 

Extra Excavation Spoil—Kenilworth Avenue, Etc. 

The quantity of borrowed fill is further reduced by reason 
of 1,146 cubic yards of additional excavation spoil being 
used on the site. This extra excavation resulted from an 
ordered change in certain grades which varied from the 
grades in Kenilworth Avenue, Foote Street and Blocks 1 
and 5, as they were shown on the Contract Drawings. 

This extra was not included in Locraft’s findings for gen¬ 
eral excavation, and is, therefore, an additional item of 
spoil used upon the site. (Def. Ex. #11). 

Plaintiffs did not agree or disagree with the findings for 
this item as computed by Locraft, but contend that the quan¬ 
tity of borrowed fill should be based upon Locraft’s com¬ 
putations for the earth removed from the borrow pits and 
not upon grades or changes in grades, at the site. 

The defendants agree with Locraft’s computations of 
quantity of extra excavation as shown in his findings for 
this item. (R. 629). 
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Spoil From Utilities {Pipe) 

The testimony established that sewer, water and other 
pipes were installed below the surface of the streets. The i 
excavation for these pipes was performed by the Leo Butler 
Company, the contractor for certain of the utilities. 

The testimony shows that after the pipe trenches were 
back filled or filled with the excavated earth, some of the 
earth would remain as spoil. A portion of this spoil was 
hauled to the dump, as shown by the following testimony 
given by Albert M. Owen, assistant superintendent of street 
cleaning, and supervisor of the District of Columbia 
72 dump adjacent to the site of the building project. 

Owen testified (R. 744) that the Leo Butler Company ! 
did haul and place “some” material on the dump during 
parts of the years 1942 and 1943. 

The plaintiff offered testimony (R. 48-49) that 501 cubic 
yards of utility spoil was used on the site. The plaintiffs 
produced and placed in evidence a group of delivery tickets 
(plaintiffs’ exhibit #17) for the 501 cubic yards received ! 
by them and used as fill which displaced borrow fill. The 
plaintiffs offered evidence that some of the spoil from util¬ 
ity excavations was left in the streets and was later re¬ 
moved by the contractor who paved the streets. 

The defendants did not offer any testimony that all of ! 
the spoil from the excavation for utilities was used in such 
a manner that it displaced borrowed fill. 

Locraft testified (R. 271) “that the water and sewer! 
lines had 2,844 cubic yards of material available for fill at 
the site”. Locraft did not testify that all of 'this material 
was actually used as fill on the site. 

The defendants contend that Locraft’s computation of 
2,844 cubic yards for the spoil from the utility pipes should 
be accepted as the basis for determining a reduction in the 
amount of borrowed fill required to be hauled to the site. 

No satisfactory or convincing testimony was offered by 
the plaintiffs or the defendant giving the quantity of utility- 
spoil actually used on the site for fill, except the plaintiffs’ 
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testimony that they did use 501 cubic yards of the surplus 
spoil from the excavation for the utilities. 

When Mr. Parreco was asked what was done with the 
surplus material excavated by the Leo Butler Company, he 
replied (R. 824), “They graded the area—they left it in the 
area that the trench was placed. In other words, they 
would go along a street and place a trench and we would 
have that street graded and the sidewalks on either side as 
indicated by a small bank of about eight inches higher 
73 than the actual roadway itself, and after the Leo But¬ 
ler Company got through with their operations and 
graded that earth in that area, you could not distinguish 
at all the actual roadway from the parking area in that 
street. It was all just one elevation ,, —“That is where the 
surplus material was found in those streets when the streets 
were paved by Potts & Callahan Company.’’ (R. 825) 

The plaintiffs offered testimony, (R. 784) that the Leo 
Butler Company, the contractor for the installation of the 
utilities, paid the plaintiffs for rehandling some of the ex¬ 
cavated earth obtained from the cuts for the placing of the 
utility pipes. This excavated material was, according to 
the testimony, moved from the location near the utility 
pipes, to positions “back behind the buildings” and it was 
spread on the ground. This earth was deposited on the site 
and would therefor account for some of the difference be¬ 
tween the 501 cubic yards hauled by the Leo Butler Com¬ 
pany themselves, and the 2844 cubic yards of utility spoil 
as computed by Locraft. 

Mr. William Parreco testified, (R. 784 and 785) that a 
representative of the Leo Butler Company,—“Authorized 
me to move that material because he could not get it back 
into the trench; he could not take it back up over the terrace 
and put it in the trench. So he authorized me, and we 
agreed on a price between ourselves, to move that material, 
and I moved the material from the front of those buildings 
and took it around and spread it back behind the buildings 
or at the west side of block 8.” Parreco answered “yes” 



to the question: “Was it within the block itself that you [ 
spread it?” (R. 785). 

The testimony establishes that the spoil from the utility 
excavations was disposed of as follows. The plaintiffs re- j 
ceived 501 cubic yards from the trucks operated by the Leo 
Butler Company, the contractor who installed the utilities, j 
The Leo Butler Company hauled “some” material 
74 to the City dump. An indefinite amount was re¬ 
moved by the plaintiffs, under a separate agreement j 
with the Leo Butler Company, and spread on the site. The 
contractor for paving the streets removed from the streets 
some of the surplus material resulting from the previously 
performed utility excavation. 

Debris From Construction 

The evidence establishes that all of the construction de¬ 
bris remaining on the site did displace an equal volume of 
borrowed fill. 

Locraft testified (R. 290)—“There was considerable 
building debris and from my experience around buildings j 
it is reasonable to assume that a considerable portion of 
that, especially if it were clean debris, that is by clean de¬ 
bris I mean debris, not rubbish or subject to decay, it is 
reasonable to assume it was permissible to bury that debris 
where it would not be objectionable.” 

Locraft made an indefinite statement of the debris avail¬ 
able and placed the quantity at 200 to 300 cubic yards. 

Henry C. Dinney, a witness in behalf of the defense, testi¬ 
fied (R. 628) that he prepared, from his own quantities, an 
estimate of 344 cubic yards for building debris used as spoil 

Locraft testified (R. 290)—“The building debris would 
accumulate on the site and create a certain volume which 
would off-set the bringing in of soil.’ ’ 

The plaintiffs do not agree on any quantity of debris 
being used in lieu of borrowed fill 

William Parreco, a witness in behalf of the plaintiffs, 
testified (R. 786-787) that he “refused vigorously to cover 
any building debris”. The evidence shows that Parreco re- 
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ferred to debris which was subject to decay. Locraft’s esti¬ 
mate is based upon debris not “subject to decay”, and he 
eliminates “rubbish” (R. 290). 

75 Mr. Phillip B. Hall, an expert witness, appearing 
in behalf of the defendants testified (R. 498) that in 
his computations for borrow fill he used 344 cubic yards as 
the quantity for construction debris. He testified (R. 503), 
“It looks like a very reasonable figure”. 

Spoil from Footing Excavation 

\ 

Mr. Locraft testified (R. 374) that he had computed 1,558 
cubic yards of footing excavation in one group of houses 
and 1,500 cubic yards in another group of houses. This es¬ 
tablishes the fact that Locraft’s computations in accord¬ 
ance with the contract drawing show a total of 3,058 cubic 
yards of footing excavation in the whole project. In his 
computations Locraft separated the houses into two groups, 
one group in the cut area and the other in the fill area. 
Locraft explained (R. 291-292) that he divided this footing 
excavation into two groups for the purpose of making a 
separate computation for one group which might require 
the rehandling of some of the spoil which was claimed as a 
charge for extra general excavations, and included under 
the heading of Contract Item #3. 

Locraft was asked this question (R. 291): “How did you 
make the calculations as to the soil displaced by the foot¬ 
ings?” 

Locraft answered (R. 291-292): “The footing excavation 
in each building throughout the project and in each block 
was calculated.” 

It necessarily follows that the earth displaced by the foot¬ 
ings in all the buildings would be spoil available for filL 

Mr. Vincent A. Lambardo, a witness in behalf of the de¬ 
fendants, was a representative of the subcontractor who 
actually excavated for the footing. He was asked this 
question (R. 460): “Where was the spoil cast that was left 
in excavating for the footings?” Lambardo answered (R. 


461): “We would look at the terrain and see where it was 
low, and the foreman used his judgment and put it 
76 in the low spot”. This establishes that the spoil j 
from all of the footing excavation work, both in the 
cut and in the fill areas, was used for fill on the site. 

The plaintiffs contend that the payment for borrowed 
fill used at the site should be based upon the measurements 
made at the borrow pits and not computed from the grades , 
or changes in the grades at the site. 

The defendant does not agree or disagree with Mr. Lo- 
craft’s finding of 3,058 cubic yards of spoil resulting from 
the footing excavations. 

Phillip B. Hall, a witness in behalf of the defendant, tes¬ 
tified (R. 494) that he computed the quantity of spoil re¬ 
sulting from footing excavation, and that his finding for 
this item was 2,356 cubic yards. 

! 

Measurement of Borrow Fill 

The plaintiffs contend that the contract between the par- j 
ties provides that the quantity of borrowed fill be computed j 
from measurements taken at the off-site borrow pits, from 
which the earth for fill was removed and hauled to the site. 

The basis of their contention was the phrase “the fore¬ 
going unit prices shall apply on quantities as measured in 
place.” The plaintiffs contend that the phrase “in place” 
limits the source of measurements for computing quanti¬ 
ties of borrowed fill, to the undisturbed earth in place at 
the off-site borrow pits. 

Any issue of fact involving the meaning of the phrase 
“in place” is definitely settled by the following provision 
contained in the contract between the parties. “All quanti¬ 
ties shall be computed by a disinterested qualified profes¬ 
sional engineer as may be mutually designated by both par¬ 
ties hereto from data indicated on the contract drawings as 
prepared by the AUey Dwelling Authority (Italics add¬ 
ed.) This sentence, in conjunction with the phrase “in 
place”, clearly shows the intention was to have the 
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77 selected engineer compute, from data indicated on 
the contract drawings, the quantity of materials in 

place on the site. If the quantities were “ computed from 
data indicated on the contract drawings”, and the site was 
properly graded, it would necessarily follow that the quan¬ 
tities of materials would be measured in their proper loca¬ 
tion and position, “in place” on the site. 

Any data, not shown on the contract drawings, hut ob¬ 
tained from measurements of grades, taken at some off-site 
operation, cannot be used as the basis of computing quan¬ 
tities in accordance with the provisions in the contract be¬ 
tween the parties. 

The language of the contract was not ambiguous and 
clearly indicated the source from which the data was to be 
obtained by the selected engineer for computing the quan¬ 
tities. 

The engineering firm of Berrall & Locraft was submitted 
by the plaintiffs (Plaintiffs Ex. #8) to the defendant, 
and conditionally approved by the defendant. 

The evidence discloses that Locraft has never made a 
final finding in accordance with the provisions of the con¬ 
tract and the defendant’s conditional approval of the en¬ 
gineer. (Note: This issue is analyzed in detail in this 
report under heading “final findings”.) The September 
30, 1943 (Plaintiff’s Ex. 28) Locraft finding which uses 
word “final” contains quantities of borrow fill which were 
based upon data obtained from the measurements taken 
at the borrow pit The defendant is not obligated to accept 
these findings for the quantity of borrow fill required. 

Locraft (R. 275) offered testimony which included his 
findings for borrowed fill quantities as computed by two en¬ 
tirely different methods. One finding was based upon com¬ 
putations made from data indicated on the contract draw¬ 
ings;-and the other was based upon computations made 
from data obtained from the off-site borrow pit (R. 259). 
Except for computing quantites of stripped top soil, 

78 the authority conferred upon the disinterested, 



selected engineer was limited by the provisions of 
the contract between the parties to the duty of computing 
quantities from data indicated on the contract drawings, 
and no authority was conferred upon the engineer to in¬ 
terpret the intent of the provisions of the contract 

Both the plaintiff and the defendant have produced wit¬ 
nesses who offered expert testimony defining their opinion 
on the meaning of the phrases “measured in place” and 
“in place” as they were generally understood in the en¬ 
gineering profession. Nearly all of these expert witnesses 
considered the phrase “in place” as if it were separated 
from the context of the contract between the parties, with¬ 
out considering its meaning in conjunction with other pro¬ 
visions of the contract. 

The experts disagreed in their opinions on the meaning 
and intent of the phrase “in place” when it is used in con : 
nection with construction involving off-site material. Some 
contend that it meant “in place” at the project site and 
others contend that it meant “in place” before being dis¬ 
turbed in its off-site location. 

The issue is not the meaning of one phrase lifted out of 
the context of the contract and given separate considera¬ 
tion, but the meaning of the contract in its entirety. 

Some of the expert witnesses were invited to comment on 
passages in various engineers’ reference handbooks. The 
passages referred to described what, in the opinion of the 
authors, was the most preferable method of measuring and 
computing various types of excavation and fill. The hand¬ 
books furnish little if any aid in determining the meaning j 
of this particular contract. 

When the phrase “in place” is not qualified and is used 
in connection with construction projects involving bor¬ 
rowed fill, it may be subject to two interpretations. One 
interpretation could be that the computations would be 
based upon data obtained from the material “in 
79 place” at the borrow pits, and the other interpreta¬ 
tion would be that the computations would be based 
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upon the material “in place” on the site. But the provi¬ 
sion of this contract that “all quantities shall be computed 
from data indicated on the contract drawings” limits the 
meaning of the phrase “in place” to only one interpreta¬ 
tion, namely, on the site. 

Locraft, testifying (R. 230) as an expert witness in be¬ 
half of the plaintiff, stated that it was his “understand¬ 
ing” that the words “in place” meant that the borrowed 
fill should be measured at the borrow pit. He also stated 
as his reasons for making the borrow pit calculations were 
his “feeling” (R. 275) and again (R. 295) that he had 
been of the “opinion” that this method should be used. 
His testimony shows that his “understanding”, “feeling” 
and “opinion” was that the words “in place” meant the 
measurements at the borrow pit (R. 230). He did not refer 
to other clauses in the contract which would limit the words 
“in place” to “in place” on the site. 

Locraft testified (R. 276) that the quantity of fill used 
in his computations based upon borrow pit measurements 
was twice as much as the quantity of fill used in his com¬ 
putations, based upon the contract drawings. 

The evidence does not show that Locraft or any other 
witness explained what circumstances caused this discrep¬ 
ancy in Locraft’s quantities. Locraft testified (R. 276), 
“That, therefore, has given us considerable concern, and 
it is not possible to put it all in there.” 

According to the evidence, the disagreement between the 
parties involving the quantity of borrow fill used on the 
site would have been a very minor issue or eliminated en¬ 
tirely, if the construction work was in accordance with the 
contract drawings, and both sets of computations for the 
borrow fill, one based on the plans and the other 
80 based on the borrow pits, were correct. 

Locraft testified (R. 291), “What was needed from 
the plan should very closely equal that brought in from the 
borrow pit”. 
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Walter Valentine, a professor of Civil Engineering, and 
an expert witness in behalf of the plaintiff, was asked this 
question (R. 773): “Assuming that all material taken from 
the pit went to the site, then a computation made at the 
site ought to correspond with the computation made at the 
pit?” Valentine answered, “That is right”. 

According to the plaintiffs’ testimony, there should be 
little, if any, difference in results if the borrow fill was 
measured “in place” at the site or measured “in place” 
at the borrow pits, provided no errors developed. 

The evidence shows that Locraft made an effort to locate 
the “great error” (R. 259) which caused the discrepancy. 
According to the testimony, the topographical plan in the 
contract drawings “agreed exactly” (Rr. 264) with the 
field notes prepared by the Government Engineer. Also, 
that the elevations at the corners of the buildings were ac¬ 
curate (R. 528) and were as indicated on the topographical 
drawings. The topographical surveys were consistently ac¬ 
curate throughout (R. 469). A few spot elevations taken 
at the trees revealed (R. 286 and 287) that some were ac¬ 
curate and some were in error but that “would indicate 
-there was less fill needed rather than to the contrary”. 

Locraft (R. 260) took actual elevations, plotted them on 
the plan and “the result revealed that there was practi¬ 
cally no error”. “It was remarkably well graded”. Lo- 
craft testified (R. 260), “So any possibility of error on the 
actual construction of the site was eliminated”. Locraft 
testified (R. 264), “The final grades are practically exactly 
proper” and (R. 295) “I am perfectly positive that the 
finish grade of the site is exactly as the plans called for 
and I am also equally positive that the initial capac- 
81 ity is so close to what is shown on the drawings 
that there is not any chance for any great error in 
that either. In other words, there is no question in my 
mind but what there is not room to put all that borrow 
fill there if it were measured in the borrow pit and on the 
site”. 




An attempt was made by some witnesses for tbe defen¬ 
dant to show that some earth was removed from the site 
(R. 446 ; 409). Plaintiff contends that very little earth was 
removed (R. 791; 742-743). Albert M. Owen, the Superin¬ 
tendent of the District of Columbia dump adjoining the 
Parkside project testified (R. 742-743) that the plaintiff 
hauled “about thirty or thirty-five loads’’ and these were 
mostly trash. Owen also testified that the utility contrac¬ 
tor hauled “some”. Some witnesses, who testified about 
the removal of earth from the site, were very vague in their 
memory and only “guessed”. Erosion accounted for only 
a slight amount of loss of fill (R. 276). 

Locraft’s computations for gross void was 38,727 cubic 
yards. Phillip B. Hall, a witness in behalf of the defen¬ 
dant, testified (R. 493) that he computed the gross fill, 
using the data on the contract drawings, to be 39,252 cubic 
yards. This is less than 1.5 per cent difference. 

The closeness of the computations as made by the differ¬ 
ent engineers, the near accuracy of the contract drawings, 
the surveys and the final grading of the site, as established 
by the testimony, increase the possibility that the error 
could be caused by a discrepancy in the calculations as' 
made at the borrow pits. No testimony was offered that 
the measurements or the computations made by Locraft 
from data obtained at the borrow pits were checked. 

Testimony was given (R. 109-110-111) attempting to 
show that all of the earth excavated at the borrow pits was 
delivered to the site, also that no earth was removed from 
the borrow pit during the period of its operation for the 
Parkside projects, except that which actually was deliv¬ 
ered to the site. 

82 Time tickets were introduced into the evidence by 
the Plaintiffs (Plaintiffs’ Ex. #10) in an attempt to 
show relationship of time consumed to the volume of ma¬ 
terial delivered to the site from the borrow pits. These 
time tickets offer only very slight assistance in determining 
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the amount of borrowed fill actually hauled from the bor¬ 
row pits to the job. 

The evidence does not establish the fact that all of the 
borrowed fill, as computed by Locraft from borrow pit 
data, actually was used on the site. 

Reduction in FiU Kenilworth Avewue — . 

Borrowed FiU 

The testimony (R. 278) established that a change, in 
variation of the contract drawings, was ordered in the 
finish grade of Kenilworth Avenue. Some revised street 
grades were higher than the grades as shown on the con¬ 
tract drawings. This resulted in less fill being required; 
and, therefore, less borrowed fill would have to be hauled 
to the site. 

Locraft testified (R. 278)— 4 1 Reduction of fill on Kenil¬ 
worth Avenue would reduce the amount of borrowed fill 
necessary to be brought in by 1,885 cubic yards”. Locraft’s 
finding (R. 272) for the item of gross fill, amounting to 
38,727 cubic yards, was computed from data on the contract 
drawings, and does not reflect this reduction of 1,885 cubic 
yards in the fill required. 

Plaintiffs do not confirm or deny that this change in 
grade on Kenilworth Avenue was made, and do not agree 
or disagree with the computations as made in Mr. Locraft’s 
finding for this deduction of fill. Plaintiffs contend that 
payment for borrowed fill should be based upon the meas¬ 
urements made at the borrow pit, and not upon the grades 
or changes of grades at the site. j 

Defendant agrees with Locraft’s procedure and com¬ 
putations for this item, (R. 629) and accepts 1,885 cubic 
yards as a proper deduction in borrowed fill. 

83 The following is a summary of item 4, relating to 
furnishing and placing borrow fill: 
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Cubic Cubic 
Yards Yards 


Locraft’s Computations for total gross fill 38,727 

Deductions from gross fill: 

A. General Excavation spoil. Locraft’s 

Computations Less Deductions 19,662 

B. Extra Excavation spoil cut from 
Kenilworth Ave., Foot Street and 

Blocks 1 and 5 1,146 

C. Surplus spoil from cuts for 

utility pipes 501 

D. Construction debris 300 

E. All footing excavation spoil 3,058 


Deductions due to spoil left on the site 24,667 
Deduction due to a reduction in fill in 
Kenilworth Ave. 1,885 


Total Deductions 26,552 26,552 


Total Borrowed Fill Required 12,175 


At 90^ per cubic yard, this makes a total of $10,957.50. 

Item 5— Preparation of Sub-Grade for Reception 

of Top Soil 

The plaintiffs contend that the Locraft finding of 96,925 
square yards for this item should be used as the basis of 
the payment to be made by the defendant to the plaintiffs. 
This quantity, 96,925 square yards, was included in the 
Locraft finding, marked “final’’ and dated September 30, 
1943 (PI. Ex. 28). Locraft’s finding for this item as given 
in his testimony (R. 277) was 90,292 square yards. 
84 This reduction from the September 30th, 1943, find¬ 
ing was the result of omitting from the amount 
called for on the contract drawings (R. 356) the “area in 
which trees were planted between the curbs and the side- 
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walks, and the area under certain top soil piles which was 
not scarified”. These deductions for work not actually 
performed, but shown as required work on the contract 
drawings, are, according to Locraft (R. 277 and 356), 
proper deductions. 

The Locraft testimony of 90,292 square yards is the best 
evidence offered for the area of subgrade which was pre¬ 
pared for the reception of top soil. 

The plaintiffs did not prove that this 90,292 square yards 
finding was in error, but contended the September 30,1943, 
finding of 96,925 square yards was the “final” finding and 
as such should be used. This contention is rejected. 

The defendant agrees with the Locraft finding of 90,292 
square yards as given in the Locraft testimony. 

Item 6—Replacing, Spreading and Fine Grading 

op Top Soil 

The parties are in agreement as to the quantity, namely, 
12,071 cubic yards, which, at the price of 95£ per cubic 
yards, equals $11,467.45. 

Item 7 —Spreading and Grading op Top Soil 
Delivered by Others 

The parties are in agreement that there was nothing done 
under this item of the contract; and the item is not set 
forth in plaintiffs’ Bill of Particulars. 

85 Item 8 —Furnishing and Placing Gravel Fill 

Under Floors on Ground Wi t hin Buildings 

The Locraft finding of 520 cubic yards of gravel for fill 
under floors on ground was accepted by both parties to the 
contract. 

The plaintiff contends, and the defandant denies, that the 
defendant should pay the additional sum of $807.64 to the 
plaintiff for “carrying gravel by hand, and difference be¬ 
tween bank run gravel and clean gravel”. 
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This item of $807.64 is a claim for extra work and should 
not have been included in the Contract Item #8 but under 
the list of extra items which the plaintiff claims should be 
paid by the defendant to the plaintiff. 

No testimony was offered by either party to the contract 
that a written change order was ever issued for this extra 
work. According to the testimony (R. 74-75) no supple¬ 
mentary contract covering this additional work, was en¬ 
tered into by the parties. 

This claim for extras as made by the plaintiff covers two 
entirely different items. First item is a claim for “carry¬ 
ing gravel by hand” and resulted from a contention by the 
plaintiff that the actual cost of installing the gravel by 
the plaintiff could have been reduced if the gravel could 
have been dumped into the space beneath the floors before 
the walls of the building were erected. Plaintiff testified 
(R. 809) (R. 72) (R. 73) that the plumbing pipes were not 
installed in sufficient time to allow the gravel fill to he 
dumped in the interior before the brick walls were erected 
to such a height that it was necessary to carry the gravel 
into the building in wheelbarrows. 

86 The second part of this claim for extras covering 
the installation of the gravel fill under floors resulted 
from the contention of the plaintiffs that they should he 
reimbursed by the defendant for the difference in cost be¬ 
tween bank run gravel and the clean gravel as provided for 
in the specifications. 

The plaintiffs also contended that bank run gravel should 
have been used because it could be compacted as required 
by the specifications while dean gravel could not he com¬ 
pacted. However, clean gravel was used and the installa¬ 
tion was satisfactory and accepted by the NCHA inspec¬ 
tion organization. 

The contract between the parties does not provide that 
any type or quality of gravel which differed from the speci- 
ficaton requirements was to be installed by the plaintiffs. 
In accordance with the testimony, no agreement subsequent 
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to the signing of the contract was made between the parties 
which provided that bank gravel could be substituted for 
the clean gravel as specified. (R. 74). 

The plaintiffs are not entitled to any payment from the | 
defendant for the extra items included in Contract Item #8 
in the Bill of Particulars, for 1 ‘carrying gravel by hand and 
difference between bank run gravel and clean gravel ,, . 

Special Extra Item—Regabdlsg Top Soil 

The plaintiffs contend that the defendant issued an order 
that the stacked surplus top soil was to be used as fill for 
completing the required rough grading of the site. The 
performance of this work was not provided for in the con- j 
tract between the parties and was not included in the con¬ 
tract plans and specifications. This extra required, first, l 
an agreement to be made between the Alley Dwelling Au¬ 
thority and the defendant, followed by an agreement be¬ 
tween the plaintiffs and the defendant These agreements I 
were entered into by the parties and a written change 
87 order was given to the plaintiffs by the defendant 
The change order covering this item of extra work 
provided for payment at the unit price of 60^ per cubic 
yard for an undetermined volume of surplus top soil, for 1 
filling and rough grading of the site (R. 200 to 202). 

All of the surplus top soil used on the site would reduce, 
by an equal volume, the amount of borrowed fill required 
to be hauled to the site; and the surplus top soil reused as 
fill reduced the borrowed fill to 12,175 cubic yards, actually 
hauled to the siteu 

The Locraft findings for the item of gross fill, amounting 
to 38,727 cubic yards, was based upon the fact that 10,096 
cubic yards of surplus stacked top soil were reused as fill 
If this amount of surplus top soil had remained in the 
stacks and had not been reused as fill, then the total amount 
of gross fill would have been 48,823 (38,727 plus 10,096) 
cubic yards, and the amount of borrow fill would have been 
22,271 cubic yards (12,175 plus 10,096), 
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The Locraft computations, which determined that 12,175 
clubic yards of borrow fill were actually brought onto the 
site, were based upon the fact that 10,096 cubic yards of 
surplus stacked top soil were actually reused as fill for 
rough grading. If the 10,096 cubic yards of stacked top 
soil had not been reused as fill, the amount of borrow fill 
required would have been 22,271 (12,175 plus 10,096) cubic 
yards, and if all of the stacked top soil had been reused as 
fill, 6,982 (12,175 minus 5,193) cubic yards of borrow fill 
would have been required. The defendant agreed to pay 
the plaintiff a unit price of $.90 per cubic yard for borrow 
fill brought upon the site, and a unit price of $.60 per cubic 
yard for fill obtained from the surplus top soil stacks. 
Therefore the more $.60 material used, the less $.90 ma¬ 
terial would be required. 

88 The following clauses in the specifications limited 
the use of the stripped and stacked top soil: 

“This top soil will be reused in connection with fin¬ 
ished grading” (Div. 1—Sec. —1—5—A) and 
“Top soil shall not be used for any other purpose 
than landscape work” (Div. 1—Sec. 1—5—B) 

As the specifications would not permit the reuse of the 
surplus stripped and stacked top soil as fill for rough grad¬ 
ing, the void caused by the removal of this material would 
have to be filled with borrow fill unless the specifications 
were changed. 

The defendant applied for and received permission from 
the Government Housing Authority to reuse the surplus 
stacked top soil as fill for the rough grading. 

The defendant then issued a change order which ar¬ 
ranged for the plaintiff to use the surplus stacked top soil 
as a substitute for a portion of the borrow fill, which other¬ 
wise would have been required to be brought upon the job 
from elsewhere. 

Locraft’s computations show that a total of 27,360 cubic 
yards of top soil was stripped and stocked on the site. One 
portion, consisting of 12,071 cubic yards, was reused as fine 
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grading; another portion consisting of 10,096 cubic yards 
was reused as fill for rough grading; and the balance con¬ 
sisting of 5,193 cubic yards remained in the stacks until 
after the completion of the contract. 

The two portions of surplus stocked top soil, consisting 
of 12,071 cubic yards of fine grading and 10,096 cubic yards 
of rough grading, were spread on the site and filled a void 
equal to the void caused by their removal when they were 
stripped from the site. The removal of this material and 
its subsequent replacement would not cause any change 
in the quantity of borrow fill required, when the gross fill 
is computed from the contract drawings. This is in ac¬ 
cordance with the computations made by Mr. Locraft. 

Locraft testified (R. 300), “The 10,096 cubic yards 
89 represents the amount of top soil which was used 
as borrowed fill on the site without any correction 
for shrinkage ’ \ The evidence shows that no shrinkage was 
actually known to exist. Therefore, Locraft’s finding of 
10,096 cubic yards was the computed quantity of surplus 
top soil which was used as fill for the rough grading work. 
The payment for this extra should be based upon the 
agreed upon unit price of 60$ per cubic yard. 

The defendant contends that under the provisions of the 
contract specifications the plaintiff was under obligation 
to use this surplus top soil as fill because it was spoil and 
as such would have to be re-incorporated into the site as 
fill. The defendant also claims that the agreement of de¬ 
fendant to compensate plaintiff for this work was without ; 
consideration, since the plaintiffs were already bound there¬ 
to by the original contract. > | 

The defendant further contends (R. 667) that the unit 
price was considered excessive by the defendant and an 
attempt was made to modify the price which the plaintiff j 
insisted should be included in the change order for this ex¬ 
tra. Defendant testified that he attempted to enter into a 
contract with another excavating contractor to perform 
this extra work. This attempt failed and as the plaintiff 
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had, according to the defendant, threatened to abandon the 
job, the defendant reluctantly issued the change order 
with the 60£ per cubic yard unit price included (R. 
90 668-413). 

The plaintiff denies that he ever threatened to re¬ 
move his men and equipment from the job, if he was not 
permitted to use the top soil (R. 200). 

The evidence established that the plaintiffs and the de¬ 
fendant did enter into an agreement to have the plaintiff 
furnish all labor and material required to perform rough 
grading on the site and use the surplus top soil which was 
in excess of the top soil required for landscaping. This 
agreement and change order takes the form of a supple¬ 
mental contract to the original contract between the parties, 
and is binding on each of the parties. The plaintiff contends 
and the defendant does not deny that the work was per¬ 
formed in accordance with the agreement. The defen¬ 
dant must pay the plaintiff the contract price, which is 
10,096 cubic yards at 60^ per cubic yard or $6,057.60. 

Bernard F. Lo craft's 
“Final. Findings” 

Plaintiffs contend and defendant denies that the findings 
of Bernard F. Locraft, the selected engineer, dated Sep¬ 
tember 30, 1943 (Plaintiffs’ Ex. 28), were the final find¬ 
ings and that the quantities contained therein were binding 
upon both parties to the contract. In his September 30, 
1943, findings (Plaintiffs’ Ex. 28) Locraft included this sen¬ 
tence, (R. 258), “We have computed the final quantities in¬ 
volved in the above project as follows”. The evidence 
shows that the Locraft September 30, 1943, finding con¬ 
taining the word “final” was sent to the plaintiffs and no 
copy was sent to the defendant (R. 239-240). The evidence 
also shows that on the same September 30, 1943, Locraft 
sent the defendant a letter containing findings (R. 240) 
and sent a copy of the defendant’s letter to the plaintiffs. 
The evidence establishes that the defendant was 
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91 not pnt on notice at that time that the September 30, I 

1943, letter from Locraft to the plaintiff’s contained 
the word “final” (R. 240), and that the defendant was not I 
at that time notified that such a letter had been sent to the 
plaintiffs. 

The evidence shows that Locraft has revised his findings 
on subsequent occasions except contract items 6 and 8. It is 
also shown that Locraft made many revisions after the 
September 30th findings, and that these revisions were the j 
result of error on his part, and also changes in the methods 
of computing the quantities. 

Locraft’s testimony shows that, if the September 30th ! 
findings were used in deciding the issue in this case, the 
quantities used in determining the payments which should 
be made would contain several major errors. 

After Locraft’s first findings, changes were made in sub¬ 
sequent findings up to and including his appearance on the j 
witness stand in this case. 

Locraft testified (R. 268): 

“Q. Have you now arrived at a final computation of 
the figures? 

A. As of this day we have another set of figures, 

yes sir. \ 

Q. In that connection, have you submitted the set of 
figures which you have arrived at as of this date to j 
both of the parties, or are you just submitting them j 
for the first time now. 

A. No, sir; this is the first public mention of them— 
the first open mentioned of them.” 

The evidence shows (R. 357) that Locraft made one 
major change of 2,442 cubic yards of borrow fill, “on the | 
evening of July 31,1944, ’ ’ at a conference in his office. This 
date was five days before he first testified in this case and 
was over three months after the Bill of Particulars was 
filed in this case. 

The evidence clearly establishes the fact that Locraft 
did not consider the quantities of materials as comuputed 
in his September 30th findings to be final in the sense that 
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they would be binding on the parties. Also the evidence 
shows that Locraft intended that the parties to the 
92 contract should be permitted to have corrections 
made in the computations. 

Mr. Locraft was asked this question (R. 258), “I notice 
in the letter of September 30,1943, to James Parreco & Son 
that you use this language: 

“ ‘We have computed the final quantities involved in 
the above project as follows.’ 

“Did you intend that to mean your final determina¬ 
tion?” 

Mr. Locraft’s reply was, “The intention, as is cleared 
up—it is not clear on that letter, but it is clear on the ac¬ 
companying letter that this was a review of previous find¬ 
ing, and it was always subject to a meeting, a get-together, 
to see if we had everything in, if we had made any mis¬ 
takes—any gross mistakes—or what not. The word “final” 
in there is, I would say at this time, ill advised.” 

The contract between the parties did not provide that a 
final finding, as prepared by the firm of Berrall & Locraft, 
would be conclusive or binding on either on both parties 
to the contract, until the computations were reviewed and 
approved by the parties. 

The defendant qualified their approval of the selection 
of the firm of Berrall & Locraft as the disinterested quali¬ 
fied professional engineer, by stating in their letter dated 
January 18, 1943 (PI. Ex. 9): 

“However, we have no objection to your employment 
of the firm of Berrall & Locraft and we are quite ready 
to accept their determination of quantities of work 
actually performed by you provided their determina¬ 
tion is consistent with the terms and conditions con¬ 
tained in our mutual contract and furthermore, that 
all computations are submitted to this office for review 
as to their correctness.” 

On November 13,1943, Berrall & Locraft made this state¬ 
ment in a letter which they mailed to the Dyker Company 
(copy to Parreco): 
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“Kindly let us hear which of our totals are at vari¬ 
ance with yours so that we may again recheck our fig¬ 
ures preparatory to our next conference with you, 
when we should be able to reach final quantities”. 

93 Locraft testified (R. 306): “Yes, that is why the 
finding of September 30th is not the final one, because 
at each conference someone would bring out a point that he 
claimed he did or did not do and in this particular case we 
could not get right down—as you get toward the latter data 
you get more nearly to the actual facts”. 

The evidence establishes that Locraft did not intend that 
the September 30th finding should be “final”, and it is 
found as a fact that they were not correct or final. 

Extras—Claimed by Plaintiffs as Set Foeth in Bill of 
Particulars—for Which Credit is Due Plaintiffs 


A. Removal and disposal of tree in front of 
Building #74 (Parties are in agreement for 

this extra) . $125.00 

B. Bulldozer work on spreading gravel to alley 
lead-ins. (Parties are in agreement for this 

extra). 66.00 j 

C. Removing one dead pin oak tree in Block #2 

(Parties are in agreement for this extra)_ 85.00 I 

D. Removing tree in Block #4 (Withdrawn) 


E. Overtime paid to teamster cutting grass 
(Sept. 6 and 7, 1942) (Withdrawn) 

F. Removing trees interfering with foundations 
' of building (D. -79) (Parties are in agreement 


for this extra) . 117.75 j 

G. Raising grade at southwest end of Block 8 
placing fill and regrading. (Parties are in 
agreement for this extra) . 92.00 


H. Removing earth and gravel in four alleys. 
(Withdrawn) 
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I. Overtime paid to engineers and laborers. May 
30, 1943, through July 10, 1943. (Change 
order was given by defendant to plaintiffs. 

The defendant should pay the plaintiffs the 
sum claimed) . 46.47 

94 J. Maintaining roadways only for access 
through job to and including November 30, 

1942, three hours bulldozer time at $5.50 per 
hour. (Parties are in agreement for this ex¬ 
tra) . $60.50 

K. Grading along Barnes Lane to enable brick¬ 
layer to place material November 2, 1942, 
three hours bulldozer time at $5.50 per hour. 

(The defendant did not issue any written 
change order for this extra work and no agree¬ 
ment was made between the parties covering 
the payment for this extra. The defendant 
should not pay the plaintiffs for this item of 
extra work.) 

L. Grading along Capital Transit railway in 
Block 5 to enable bricklayer to place material 
November 5, 1942, three hours bulldozer time 
$5.50 per hour. (The defendant did not issue 
any written change order for this extra work 
and no agreement covering this extra was 
made between the parties.' The defendant 
should not pay the plaintiff for this item of 


extra work.) 

M. Moving trucks loaded with lumber. 

Month of October, 1942, 6 trucks at $5.00 per 

truck . $30.00 

Month of November, 1942, 5 trucks at $5.00 per 

truck . 25.00 

Month of December, 1942, 2 trucks at $5.00 

per truck. 10.00 

(Parties are in agreement for this extra) .... 65.00 


Total allowed as credit to plaintiff for Extras 
A to M, inclusive. $657.72 








95 


Ceedits Due Defendant foe Back Charges 


The defendant contends that the plaintiffs, during the 
performance of their subcontract, caused some damage to 
certain work which was installed by others. 

Testimony offered by the defendant (R. 630 and 706) 
established that the plaintiffs 9 equipment, including trucks, 
power shovels and bulldozers, came in contact with, and 
damaged some of the brick walls, temporary water lines 
and electrical work. 

The following back charges which are proper and are 
allowed were claimed by the defendant to be proper 
charges against the account of the plaintiff. 


(1) —Repair of damage to temporary water lines 

caused by the plaintiffs. (R. 630) (R. 706).. $ 48.59 

(2) —Repair of damage to brickwork and mate¬ 

rials. (R. 458) (R. 630) (R. 706). 133.81 

(3) —Repair of damage to electric distribution 

lines. (R. 630) (R. 706) (Def. Ex. -4). 30.48 

(4) —Repair of damage to electric distribution 

lines. (R. 630) (R. 706) (Def. Ex. 5 

and 7) . 71.00 

(5) —Repairing damage to underground conduit. 

(R. 630) (Def. Ex. 18). 30.00 


Total allowed back charges claimed by the 
defendant . $313.88 


The defendant claims the plaintiff should be back charged 
$1,317.00 for failure to perform the grading of the streets 
in accordance with the plans and specifications. It is dis¬ 
allowed. 

The plaintiff claims that he did perform the grading of 
the streets as per contract requirements. 

The testimony established that the contract between the 
parties provided that the plaintiff grade the streets in ac¬ 
cordance with the plans and specifications prepared by the 











70 


National Capital Housing Authority. After the plaintiff 
had finished what he claims was a proper grading of the 
streets, an independent contractor, the Leo Butler Com¬ 
pany, proceeded with its contract, made with the National 
Capital Housing Authority, for the installation of the utili¬ 
ties in the streets. 

96 Following the installation of the utilities, another 
independent contractor, Potts and Callahan, pro¬ 
ceeded with the paving of the streets under a contract they 
had received from the National Capital Housing Authority. 
According to the Potts and Callahan contract, the streets 
were supposed to be turned over to them with all grading 
completed in accordance with their specifications. 

Potts and Callahan claimed that 2,195 cubic yards of 
earth would have to be excavated from the streets before 
they would be properly graded for paving purposes. Potts 
and Callahan applied for and received from the National 
Capital Housing Authority a change order for an extra 
which included the excavation of 2,195 cubic yards of earth 
from the streets. The National Capital Housing Authority 
paid for this extra work and the defendant had no connec¬ 
tion with this transaction. 

The contract between the parties provided that the plain¬ 
tiff, who is the sub-contractor for excavations and grading, 
must perform his portion of the work in accordance with 
the contract plans and specifications. The contract between 
the defendant and the National Capital Housing Authority 
provides that the general contractor must perform all of 
his work in accordance with the same contract plans and 
specifications. If the plaintiff neglected to complete his sub¬ 
contract then the defendant also neglected to complete the 
general contract 

No testimony was given that the National Capital Hous¬ 
ing Authority considered that the change order, later given 
Potts and Callahan for extra excavation, was a proper 
charge against the general contractor, defendant herein. 
If this item was not a proper charge against the defendant, 
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then it would not ordinarily be a proper charge against 
the plaintiff. j 

Mr. Locraft testified (R-271) that “The water and sewer j 
lines had 2,844 cubic yards of material available for fill at 
the site/’ No convincing testimony was offered j 
97 showing what actual disposition was made of all of 
the utility spoil. The plaintiff testified (R. 49) that 
he used 501 cubic yards of utility spoil as fill on the site, i 
and (R 784; 785) that he did remove to a position “back 
behind the buildings’ * some utility spoil in addition to the 
above 501 cubic yards. The Superintendent of the District j 
of Columbia dump testified that the Leo Butler Company 
placed “some” material on the dump. No testimony was ! 
offered as to the quantity of material placed on the dump. ! 
The plaintiff testified (B 824 ; 825) that the balance of the 
2,844 cubic yards of utility spoil was deposited on the 
streets by the utility contractor. 

Except for the 501 cubic yards the plaintiff deposited on 
the site as fill, the testimony gives no information as to the 
quantities of utility spoil deposited at the various locations. 

The testimony shows that an unknown quantity of utility 
spoil was deposited in the streets, and this could have been 
largely responsible for the fact that Potts and Callahan 
were paid for the extra excavation in the streets. 

The defendant has not testified that he computed the 
quantity of material he now claims the plaintiff failed to 
remove for this item, but based his claim on the quantity of 
material mentioned in a change order for extra work, issued 
to an independent contractor by the Government. This does 
not necessarily prove that the plaintiff failed to remove 
exactly 2,195 cubic yards of earth from the streets. 

The contract between the parties contains this condition: 

“All quantities shall be computed by a disinterested qual¬ 
ified professional engineer as may be mutually designated 
by both parties hereto from data indicated on the contract 
drawings as prepared by the Alley Dwelling Authority.” 

Mr. Locraft qualified as the mutually designated engineer 
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but there is no record that he was specifically called upon, 
or did, compute the quantities in this item. 

93 The plaintiffs contend that these back charges 
should not be charged to their account, but failed to 
establish that the damage did not actually occur, or that 
plaintiffs * equipment was not responsible for the damage 
to the work performed by others. 

The defendant has established it is entitled to the above 
back charges totalling $313.88. 

Summary and Conclusion 

The following are credits due plaintiffs by defendant 
Dyker Building Company, Inc.: 

99 (A)—Removal and disposal of trees and 

roots at actual cost but not to exceed the 
lump sum of four hundred fifty dollars, 

($450.00) . $ 285.00 

(B)—Removal and disposal of weeds and other 
vegetable overgrowth at actual cost but not 
to exceed the lump sum of five hundred dol¬ 
lars, ($500.00) . 454.63 

Item No. 2—Stripping and stacking of top soil 
at site where directed at sixty cents ($.60) 
per cu. yd.—27,360 Cubic Yards at 60 cents 

per cubic yard . 16,416.00 

Item No. 3—General Excavation work: 

(Spoil to be graded on site or filled within 
buildings as required) at sixty ($.60) cents 
per cubic yard—20,808 cubic yards at sixty 


cents per cubic yard. 12,484.80 

Item No. 4—Furnishing and placing borrowed 
fill graded on site at ninety ($.90) cents per 
cubic yard—12,175 cubic yards at ninety 

cents per cubic yard. 10,957.50 

Item No. 5—Preparation of subgrade for recep¬ 
tion of top soil at four and one-half cents 
($.04M>) per square yard—90,292 square 
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yards at four and one half cents per square 

yard. 4,063.14 

Item No. 6—Replacing spreading and fine grad¬ 
ing of top soil available at site at ninety 
five cents ($.95) per cubic yard—12,071 cubic 
yards at ninety five cents per cubic yard... 11,467.45 

Item No. 7—Spreading and fine grading of top 
soil delivered to the site by others at fifteen 
cents ($.15) per cubic yard. 

(The plaintiffs and the defendant agree that 
no work was performed under this contract 
item No. 7). 

Item No. 8 — Furnishing and placing gravel fill 
under floors on ground within buildings at 
one dollar and eighty cents ($1.80) per cu. 
yd.—520 cubic yards at one dollar and 

eighty cents per cubic yard. 936.00 i 

Special Extra Item:—(Change Order) —Filling 
and rough grading of the site with the sur¬ 
plus top soil which was stored in the stacks 
on the site. Unit price of sixty cents ($.60) 
was agreed upon by the parties.—10,096— 


cubic yards at sixty cents per cubic yards.. 6,057.60 

Extras —Claims of plaintiffs against defendant 

as allowed above. 657.72 


Total credits due plaintiffs.$63,779.84 

100 (Brought forward) .$63,779.84 

Credits due defendant for back charges.. 313.88 


Credits due plaintiffs after deducting back 

charges.$63,465.96 

Paid by defendant to plaintiffs on account. 49,700.00 


Balance due plaintiffs from defendant Dyker 

Building Company, Inc.$13,765.96 










There is due the plaintiffs by defendant Dyker Building 
Company Inc., and its co-defendant the United States 
Fidelity and Guaranty Company as surety the sum of 
$13,765.96; with interest thereon at the rate of 6% per an¬ 
num from the 8th day of October, 1943, against defendant 
Dyker Building Company, but from only April 22,1944, as 
against the defendant United States Fidelity and Guaranty 
Company. 

The costs, including the stenographic costs and Special 
Master’s fee incident to the proceedings under the order 
of reference herein should be paid one-half by the plaintiffs 
and one-half by the defendants. 

The Special Master has paid to the shorthand reporting 
firm of Hart, Dice and Harkins the sum of $515.25 for ser¬ 
vices rendered by them in reporting the proceedings before 
the Special Master and furnishing a transcript of the testi¬ 
mony which will be filed herewith with the Court. The 
transcript contains 2061 folios (100 words) at 25^ per folio 
according to the bill of Hart, Dice and Harkins. 

The Special Master suggests that he be allowed the sum 
of $1,750.00 for services rendered by him herein. 

James C. Wilkes 
Special Master 

• ••••••••• 

101 To the Honorable District Court 
of the United States for the 
District of Columbia: 

The report of James C. Wilkes, Special Master, to whom 
this cause stands referred for the purpose of hearing the 
evidence and determining all the issues between the parties, 
and making his report to the Court, separately stating his 
findings of fact and law, together -with all the evidence intro¬ 
duced before him, pursuant to the order of the Court herein. 

Having heard the evidence, in the presence of the par¬ 
ties and their counsel, and arguments of counsel for the 
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parties, my findings of fact, from such evidence, npon all 
the issues between the parties, are as follows: 

1. The defendant, Dyker Building Company, Inc., is a 
corporation organized and existing under the laws of New 
York. It entered into a contract dated August 12, 1942, 
with the United States, acting through the Alley Dwelling 
Authority of the District of Columbia. The contract re¬ 
quired the construction of the Parkside Low Bent Housing 

Project at Barnes Lane between Kenilworth Avenue 
102 and Fort Drive, N. E., Washington, D. C. for a con¬ 
sideration of $1,571,000.00. Various detailed re¬ 
quirements of the contract were set out in the specifications 
thereto introduced into evidence. Payment to persons fur¬ 
nishing labor and materials in the prosecution of the work 
was secured by a bond of the defendant, Dyker Building 
Company, as principal, and defendant, United States Fidel¬ 
ity and Guaranty Company, a corporation under the laws 
of the State of Maryland, in the penal sum of $785,000.00, 
upon which this action is brought. 

2. At the time this action was instituted final settlement 
of the contract between the United States and the Dyker 
Building Company, Inc., had not been made. 

3. The defendant, Dyker Building Company, entered into 
a subcontract with the use plaintiffs under date of Septem¬ 
ber 9, 1942. The subcontract calls for the performance of 
certain work which may be generally described as excavat¬ 
ing, filling and site grading. 

4. The work of the general contractor under the main 
contract with the United States and the work of the use 
plaintiffs under the aforesaid subcontract were fully per¬ 
formed with the exception of certain modifications herein¬ 
after referred to, so far as is material to this case. 

5. The detailed “Report and Findings of Special Mas¬ 
ter” filed herewith are incorporated herein by reference. 

6. There is found to be due use plaintiffs herein by the 
defendants herein the sum of $13,765.96. 
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7. That interest on said $13,765.96 shall run from the 8th 
day of October, 1943, at the rate of six (6) per centum per 
annum. 

Upon the foregoing findings of fact my conclusions of 
law are as follows: 

103 1. The use plaintiffs have a right of action against 

these defendants, and are entitled to recover in the 
amount and with interest as set forth in the findings of fact 
above. 

2. The further conclusions of law are set forth in the 
‘‘Report and Findings of Special Master” filed herewith 
and incorporated herein by reference. 

A transcript of the evidence taken on this reference, to¬ 
gether with the exhibits filed with me, are filed herewith. 

Respectfully submitted: 

James C. Wilkes 
Special Master 

• ••*•*•••* 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

5 William Parreco was called as a witness and, being 
first duly sworn, was examined and testified as fol- 

6 lows: 

Direct Examination 
By Mr. Heron: 

Q. Mr. Parreco, will you state your name and address, 
please, sir? A. William Parreco; 4012 Nineteenth Place, 
Northeast, Washington, D. C. 

Q. What is your occupation, Mr. Parreco? A. Excavat¬ 
ing contractor. 

Q. Are you a member of the partnership of James 
Parreco and Son? A. Yes. 

Q. Are you in that partnership the use plaintiffs in 
this case? A. Yes. 
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Q. What, if anything, did you have to do with the Park- 
side housing job? A. Well, I negotiated the contract and 
executed the work. 


8 Q. I observe, Mr. Parreco, that use plaintiffs’ Ex- j 

hibit 4 is partly printed and partly in typewriting. 
Who prepared the typewritten part? A. Why, that was 
prepared by the Dyker Building Company. I don’t know! 
just who did it, but it was presented to me in just the form 
that it is now, with the printed forms attached- 


38 Q. I refer you again to Plaintiffs’ Exhibits 3-X, 
the topographical map, and ask you if you can tell 

us from that generally the points at which the fill was 
placed. A. We started to borrow material at this end of 
the property (indicating). 

Q. Suppose you describe that end. A. This (indicating) 
is Block 8. I believe that is the street through there (indi- ; 
eating); I think that is the case. 

Q. Will you describe it by the markings on the side of 
the chart? A. Where we placed the fill? 

39 Q. That is right. A. Numbering from 27 to 32, I; 
would say from 27 to the property line that would be 

more accurate. I am not sure whether this (indicating) 
is the property line or not. I think that is it. 

Q. That is approximately somewhere between 30 and 31 
on the side? A. Yes, sir. I would say, from approximately 
27 to 31, inclusive. 

Q. With what lettered line? A. Lettered from about S 
to HH. 

Q. In what other areas did you place borrowed fill? A. 
We placed borrowed fill in this entire block. No. 7 (indi¬ 
cating). 

Q. Will you describe that? A. From about 17 on the 
plan to 24—no; we have got to include the street, because j 
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we placed it in the street also. So it would be about from 
17 to 27. 

Q. How far, according to the lettered line? A. The same 
distance on the lettered lines from R to HH. 

Q. Did you place it in any other areas? A. Yes; in 
Block 4. 

Q. Where is Block 4? A. That is over in this area (indi¬ 
cating). 

Q. Where is that? A. That would be the southwest cor¬ 
ner of the property. 

Q. Will you describe it by the figured and lettered lines? 
A. From Figure 22 to 30,1 would say, approximately; and 
then from about A—no; I don’t believe we had any fill in 
the street down there. We had some back in the 
40 block. I will have to come in a little bit. I would 
say, from about B or C to this street (indicating). 

Q. To what street? A. Well, I don’t recall the name of 
this street. I would have to look at the other plan. 

Q. Can you tell us from the lettered line? A. About Q. 

Q. Were there any other areas in which borrowed fill was 
placed? A. We had borrowed fill in Block 5. 

Q. Will you describe that by letters and figures? A. 
That is the block adjacent to Kenilworth and Barnes Lane. 
Would that answer the question? 

Q. Suppose you bound it, if you will. A. It is bounded 
by this old macadam road on the south, Barnes Lane on 
the north, and Kenilworth Avenue on the east; and of 
course that would extend from U to GG of the letters, and 
from 0 to about 6—5 or 6—in the figures. 

Q. Were there any other points where borrowed fill was 
placed? A. We had portions of Block 6 that we filled also, 
just a portion of it. We did not fill the entire block. 

Q. Any other places ? A. Then the south half of Block 3 
required borrowed fill. 

Q. Any other places? A. I don’t think we had any fill in 
Block 2. Well, we had a little fill in Block 2. It was just in 
the inside of the grade of Block 2; it was not very much. 
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122 Q. Calling your attention, Mr. Parreco, to Plain¬ 
tiffs’ Exhibit 3-X, which is the topographical map, 
can yon tell me at what point on the site the greatest quan- 
tity of fill material was used? A. Yes; it was down in this 
portion along here (indicating). 

Q. What portion is that? A. That would be between 
figures 25 and 32 and about letters B to HH. 


225 Q. You referred to the fact that the removal of 
more than six inches of top soil from a given spot 
would leave a void which had to be filled up? A. Yes, sir. 

Q. Would that be true if the excess of top soil had been 
removed from a high area where cuts were necessary? A. 
If you strip the top soil from a high area, in other words, 
where a cut was necessary, it would also create a void, 
which would mean that you had that much less material to 
remove from that cut area. 

Q. But not to be filled in again? A. That is correct. 

Q. And the converse would be true if it were taken from 
a low area? A. That is correct. 

140 Leroy Day was called as a witness on behalf of 
the plaintiffs and, being first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

By Mr. Heron: 

Q. You are Leroy Day? A. Yes, sir. 

Q. Where do you live? A. Bethesda, Maryland. That 
is where I get my mail. I live on MacArthur Boulevard, 
Maryland. 

Q. What is your occupation? A. Bulldozer operator. 

Q. What was your occupation in September of 1942 
through July of 1943? A. Bulldozer operator. 

Q. By whom were you employed? A. By James Parreco 
& Son. 

Q. Are you still employed by them? A. Yes, sir. 
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142 Q. Bid the depth of the top soil vary over the 
area? A. Yes. 

Q. What was the greatest depth? A. I would say around 
some places it was 18 inches to 2 feet deep. 

Q. Where were those places? A. I think it was along 
Barnes Lane. 

Q. I refer you to Plaintiffs’ Exhibit 3-X and ask 

143 you if you will describe on that exhibit the area to 
which you have just referred. I will point out to 

you that Kenilworth Avenue is at this extremity of the 
exhibit (indicating), and Barnes Lane is along this side 
(indicating). A. It was along here (indicating) where the 
deepest part was. 

Q. In other words, you indicate the area identified by 
19 and AA and BB ? A. That is right. 

Q. How far did that condition extend? A. I would say 
it was about here (indicating). Then it started to 
lighten up. 

Q. It extended as far as the area bounded by the line R? 
A. I would say that is about it. 

Q. How far toward Kenilworth Avenue did it extend? 
A. It was pretty heavy all the way to Kenilworth Avenue, 
because away up in here (indicating) we got into a big 
patch of asparagus. It was pretty heavy. 

Q. Can you show us where the asparagus patch was? A. 
It was around in here, right along in here (indicating). 

Q. That is the area from O to R and bounded by 0 to— 
A. It was all this in here (indicating). It was pretty heavy 
all the way through there. 

• *•*•••••• 

228 Bernard F. Locraft was called as a witness and, 
being first duly sworn, was examined and testified 
as follows: 

Direct Examination 
By Mr. Heron: 

Q. You are Mr. Bernard F. Locraft? A. I am. 

Q. What is your address? A. 615 Colorado Building. 

Q. What is your occupation? A. Civil engineer. 

• ••••••••• 




81 


260 We examined the original topography of the proj¬ 
ect, and there were some errors in that, true, hut they 

would indicate that there was even less fill necessary to be 
brought on; they were not in Mr. Parreco’s favor, in other 
words. 

We thought possibly there had been an error on the job— 
in staking out the job and setting the grades. So we sug¬ 
gested that we take actual elevations over the existing fin¬ 
ished site. Mr. Parreco concurred in that, and we were 
given a set of plans by the Dyker Company. We visited 
the site on several days and took actual elevations at the 
same spots as indicated on the plans, plotted those eleva¬ 
tions superimposed on the blueprints, and the result of 
that survey revealed that there was practically no error. 
Possibly the greater proportion of the levels were almost in 
exact agreement. The greatest error might have been a 
few tenths one way or the other. It was remarkably well 
graded. So any possibility of error on the actual construc¬ 
tion of the site was eliminated. 

Now, if you get right down to it, a judicious and 

261 careful examination of the quantities of materials 
taken from the plans reveal to us that had the job 

been carefully supervised and handled all the way through, 
there would have been a slight surplus of earth to be hauled 
from the site; but as it now shows up, the amount of earth 
that was used as fill is some 34,000 yards—in that neighbor¬ 
hood —and the amount that the plans show could be accom¬ 
modated is 16,000 yards. In other words, there is a gross 
inaccuracy in there. It is just impossible to put all the 
earth that is supposed to go on the site, on the site. 

By the Special Master: 

Q. There is one statement you just made, Mr. Locraft, 
that I do not think I quite understood. Do you mean to 
say that upon rechecking the plans, and assuming that the 
plans accurately showed cuts and fills, it would not have 
been necessary to bring onto the site any borrowed fill? A. 
That is correct. 




Q. Then, I did understand yon correctly. I do not see 
how that jibes with your conclusion that there was room 
for 16,000 cubic yards of borrowed fill. A. Perhaps I can 
clarify that in this manner: If we refer to the topsoil 
stripped, the figures show some 26,000 or 27,000 yards of 
topsoil actually stripped, stacked on the site, whereas it 
was only necessary to strip, say, 12,000 yards of topsoil 
in order to do what the contract called for. Now, that addi¬ 
tional 13,000 or 14,000 yards of topsoil stripped meant that 
that much more earth would have to be brought in from 
outside. 

Q. Still that does not make up the 16,000. A. All 
262 right. Now, we had a certain amount of earth that 
would be excavated from the footings of the buildings 
and cast out. We have that figure available, but I do not 
have it in my mind. Say it amounted to 1,500 cubic yards. 
We also have a certain amount of building debris from 
plaster and mortar and other items that go to add up for 
building debris. Say that was 200 or 300 yards; I do not 
know exactly. We also have excess material from utility 
cuts. We are very close, now, to the 16,000 yards. When 
you get right into the figures, you will find a few hundred 
yards more material than to offset the fill. Do I clear it up? 

Q. Yes. That ends up with, I think, approximately 
16,000. But do you have any explanation of this: Assume 
that there was no earth hauled off the job, except the sev¬ 
eral loads that were hauled over to Virginia, which were 
later brought back, and assume that large quantities of 
borrowed fill were hauled onto the job. Assume further 
that when the job was completed, the grades were in ac¬ 
cordance with the government plans and specifications. 
How do you explain those assumed facts with the fact that 
the figures would show that no fill from off the site would 
be necessary to bring the land up to grade? A. I cannot 
answer that, because it just does not work out that way. 
That has given us considerable concern. Our organization 
has been—all of us have been—on edge to know what we 
did that was wrong. I am firmly convinced that our figures 
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are not in error—not in gross error—and that it just can¬ 
not be. 


272 Q. Now, what was the total amount of cubic yards 
of fill required from all sources? A. That was 

38,727 cubic yards of material required as filL 

• •••••«••• 


Q. How do you arrive at the quantity that you say was 
necessary to be brought to the site from other places? A. 
By subtracting the cut, which is 22,370, from the gross fill, 
which is 38,727, we obtained the amount of fill necessary. 

Q. Now, in arriving at that figure of 16,357, did you take 
into consideration the material that was made available 
from the footings, the utilities, and the topsoil? A. No, 
that was not included in that consideration. 

Q. Well, now, including those items, what do you find the 
quantity of fill to be brought from off the site to be? A. 
The sum in the footings, the sum in the topsoil, and the 
sum of the utilities should all be deducted from that 
16,000. 


283 Redirect Examination 
By Mr. Heron. 


Q. Now I take it that you did not have occasion to exam¬ 
ine the original site and compare it with the typographical 
map which has been introduced here as part of the contract 
plans, plaintiff’s Exhibit 3-X? A. During the early stages 
cf the excavation, Mr. Parreco and I walked, or rode, over 
the site, and the general appearance of the site conformed 
with the drawings which we were working up at that time. 
Occasionally I would ask Mr. Parreco to check the grade by 
measuring down from the batter-board or whatever grade 
pegs he might be given and if he found any error, or 
284 gross error, to report the same to us at once. What 
we were trying to avoid was the cost of our cross- 
sectioning the entire tract to base our quantities upon. We 
realized in stripping the top soil certain areas would be 
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stripped deeper than other and it was a question of whether 
to go to the expense of cross-sectioning the entire site after 
the top soil was stripped or to apply the various corrections 
which Mr. Dinney and I worked out as to a basis on which 
to make the quantities. Now it is cheaper, much cheaper 
to do it—much cheaper from the expense angle as far as 
we are concerned to do as we did. It would have been 
quite expensive to have cross-sectioned the site with our 
survey parties, and at that stage of the game we were en¬ 
deavoring to be as economical as possible in making the 
quantity computations. Does that answer your question? 

Q. Then in making your calculations with respect to the 
grade I take it they represent calculations between the 
original typographical survey, plaintiff’s Exhibit 3-X, and 
the final grade? A. They do, plus the corrections for the 
excess cut due to top soil removal. 

Q. You spoke of the possibility of top soil varying in 
depth, I think, a moment ago. What effect would that have 
on your calculations? A. That would effect both the vol¬ 
ume of cut and filL 

Q. Did you make compensation for those? A. We made 
compensation for this extra depth of cut here and there 
by learning the entire amount of top soil stripped and 
applying that volume over the entire area to be 
285 graded which gave us the average depth of top soil 
stripped, which was in excess of the amount which 
had to be replaced by 9/100ths of a foot. That 9/100ths of 
a foot then applied in depth over the area of cut over the 
area of fill was the area to be subtracted from those two 
items. 

Q. You say the difference was 9/100ths of a foot? A. 
Yes. 

Q. What was the amount to be replaced? A. The amount 
to be replaced was four inches, for which the amount 
stripped was five and one-eighth inches. 

Q. How did you compute the five and one-eighth inches? 
A. By taking the total volume of top soil stripping and 
dividing it by the area graded—or to be graded. 



Q. And if the top soil in fact were stripped in greater 
depth from the areas to be filled, would that result in a lack 
of balance between the fill and cut calculations? A. It 
would not affect the balance. What it would affect would ;, 
be the—it would increase the amount of fill that would have 
to be brought in to replace the extra top soil tbit was re¬ 
moved. 

• •••••••*• 

349 Bernard F. Locraft was recalled as a witness and, 
having been previously duly sworn, was examined 

and testified further as follows: 

Further Direct Examination 
By Mr. Heron. 

Q. Now, Mr. Locraft, I refer you to a letter of February 
26, 1944, containing at the bottom this information, “the 
latest revisions in the above quantities have been 

350 based on No. 1, use of 0.45 instead of 0.42 as average 
depth of top soil stripped .’ 9 Can you explain to me 

the reason for that change? A. The increased depth of 
0.45 over 0.42 is caused by reason of the decrease in the 
area graded. j 


351 Q. Now, Mr. Locraft, have you determined the 
area involved in the top soil piles which have not 
been stripped or graded? A. In reviewing my figures, Mr. 
Heron, I would appreciate an opportunity to hear what had 
been said before, because I believe that I have given a 
slightly erroneous information. 

The Special Master. Unfortunately the stenographer 
has gone. If you want to correct any testimony that you 
previously have given, you are at liberty to do so. 

The Witness. Thank you. 

As I recall, we were endeavoring to determine how the 
quantity 0.45 was reached in place of the 0.42. In referring 
to our letter to Dyker of November 13 I find that the sum- 
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mation of 0.42 feet was arrived at by the following figures: 
27,360 times 27, divided by 1.08, times 1,625,525. Following 
a conference after that report was submitted to the Dyker 
Company and Parreco, it was pointed out that the quantity 
1,625,525, which is the total graded area, should be reduced 
by the area within the houses which did not require fill, 
because we had not figured the excavation in the houses on 
the basis from existing to finished grade. In that manner 
the average depth of top soil stripped would become 27,360 
times 27, all divided by 1.08, times 1,625,525, minus 117,733, 
giving a result of 0.45 feet. 

If you would care to have me explain the individual 
quantities, I could do that. , . 


355 Q. Now, referring to the letter of September 30, 
Plaintiffs’ Exhibit No. 28, under the same item, 

“Furnishing and placing of borrow fill,” 10,096—and I 
take it that is an amount of cubic yards—as compared with 
top soil reused appearing under the same item in the letter 
of February 26 in the amount of 9,348 cubic yards, repre¬ 
sents a difference attributable to the allowance of an 8 
percent shrinkage? A. That is correct. 

356 Q. And the item in the letter of February 26, 
“Furnishing and placing of borrowed fill, contract 

drawings, 13,915 cubic yards,” should, you think, now be 
amended to include the additional item about which you 
have just recently testified? A. That is correct, and it 
would bring that item up to 16,357 cubic yards. 

Q. And that amount is computed as between the original 
topographical map and the final grades? A. Using the 
contract drawings as a basis and making certain allowances 
for the fact that the additional top soil that was stripped 
and stacked on the site was not reused as borrowed fill, and 
so forth. 


362 Q. Now, you referred in your testimony yesterday 
to an excess cut or an excess of top soil amounting to 





nine one-hundredths. That is nine one-hnndredths of a 
foot, is it not? A. That is correct. That nine one-hun¬ 
dredths was based on the figure forty-two hundredths 
minus 0.33. If the figure is 0.45 minus 0.33, it would be¬ 
come twelve hundredths, different. 

Q. And by excess of top soil do you mean the top soil over 
the amount replaced, as compared with the average amount 
removed? A. That is the reference that that figure has. 


486 Phillip B. Hall was called as a witness on behalf 
of the defendants and, being first duly sworn, was! 
examined and testified as follows: 

By Mr. Sherier: 

—^ _ 1 

Q. Give us your name, please. A. Phillip B. Hall. 

Q. What is your profession? A. I am a civil engineer. 

••••••••*•; 

493 Q. Did you compute the volume of the gross space 
or void between the surface of the ground after the 
top soil was stripped and the subgrade required for the 
receipt of finished top soil and finished pavement? I mean, 
the total space or void before any spoil of any kind is con¬ 
sidered? A. You mean, the fill? 

Q. Yes. A. There were 39,252 yards. 

495 By Mr. Sherier: 

496 Q. Can you tell us what figure was given you and 
you used with respect to the amount of topsoil in the 

stack? A. 25,333 cubic yards. j 


498 Q. You told us that you computed the gross space 
or void to be 39,252 cubic yards? A. That is correct. 
Q. Did you determine the amount of fill that was neces- 
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sary to be brought in from off the site in order to finish 
the grading level! A. Yes, sir. 

Q. In arriving at that figure what element did you con¬ 
sider? A. We used the total cut which I gave you before, 
22,400 cubic yards, and the figure of 931 cubic yards for 
spoil from utilities, 2,356 cubic yards spoil from footings, 
31.4 cubic yards spoil from construction debris, 9,348 cubic 
yards, which was the item we were given to understand 
had been agreed upon as being the total amount of excess 
top soil which was put into filL That gave me a total 
499 of 35,379 cubic yards of material available to make 
the fill, which amounted to 39,252 or gave me a net 
of 3,873 cubic yards of borrow required to furnish these 
items which we had taken into account. 


Q. Did you make any computation of the gross void or 
any other correction of any additional fill made necessary 
by excess stripping of top soil? A. Yes, sir. 

Q. What was that? A. We made a correction for an ex¬ 
cess of stripping of top soil between 33/100ths of a foot, 
which was the removal of top soil to be filled and 42/100ths 
of a foot which we found to be the amount of top soil appar¬ 
ently stripped, according to the figure given to us as the 
total amount of top soil in place divided by the whole area 
of the job. 

Mr. Sherier: You may cross examine. 

Cross Examination 
By Mr. Heron: 

Q. In making the correction which you have just men¬ 
tioned, relating to the excess stripping of top soil, did you 
do that upon the theory that the top soil was stripped 
500 evenly from all parts of the site? A. Yes, we did. 

Q. And if in fact the major portion of top soil had 
been stripped from areas where cut was required, the cut 
would otherwise be increased, would it not? A. The cut 
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would have been decreased. Bo you mean increased? 

Q. Well, I withdraw that question. If the greater por¬ 
tion of the top soil had been stripped from the area which 
was required to be filled, the quantity of fill would have 
been increased? A. That is correct. 

Q. So that in making an even distribution of the top 
soil over the entire site for that purpose, the formula is 
entirely arbitrary, I take it? A. No. I don’t think that is 
quite true because of the fact that the original plans, the 
contract plans, showed the areas on the job which were 
not to be graded. I mean, it is possible to follow the new 
contours and the original contours where they run out. We 
have taken into account the fact those particular areas 
were not to he graded, and deducted that area from the 
total area of the job and over that area made this correc¬ 
tion for top soil. It was not the actual total area of the 
job because there were a few areas of no great size. 

Q. Do you recall the amount of the areas where no grad¬ 
ing was done? A. No, I don’t, offhand. I couldn’t tell 
you offhand. 

501 Q. Would it be about ten percent? A. I don’t be¬ 
lieve it was that much. As I remember it, I would 
say it was nearer five percent. 

Q. A relatively small quantity? A. Yes. 

Q. Other than that in making the correction for excess 
stripping of top soil, you made an arbitrary apportionment 
over that part? A. That is right. 

Q. When you refer to excessive stripping, I take it you 
mean by that the stripping of top soil which exceeded the 
amount necessary to be replaced? A. That is correct. 


502 Q. From what source did you get your figure of 
22,400 cubic yards of cut? A. That is computed. 

Q. That is computed as between the original topographi¬ 
cal map and the final grade? A. That is right. 
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506 Q. Now, I don’t recall whether I asked yon from 
what source you obtained the figure of 39,352 cubic 
yards required to be filled on the site? A. That was com¬ 
puted from the contract drawings. 

Q. From the contract drawings? A. That is right. 

Q. Who did that? A. I did. 

Q. You did it yourself? And did you, in making that 
computation, make an adjustment or allowance for top soil 
stripped? A. On that particular item? No, it wouldn’t 
make any difference in this case because of the fact we 
took our figures from the top finish grade. At top finish 
grade if there were four inches stripped from the top soil 
on the original grade, and four inches on the other, there 
would be no difference. The fill from bottom of the top 
soil and top of the top soil would be the same, except for 
the adjustment for the extra 9/100ths of stripping, and that 
adjustment was made. 


515 Abraham Zuckerman was called as a witness for 
and on behalf of the defendant and, having been first 

duly sworn was examined and testified as follows: 

Direct Examination 
By Mr. Sherier: 

Q. Will you give us your name? A. Abraham Zucker¬ 
man. 

Q. Where do you reside at the present time? A. I am at 
the Samson Naval Training Station. 

Q. Where is that? A. Samson, New York. 

Q. What is your profession? A. I am an engineer. 

516 Q. Were you employed by the Dyker Building 
Company? A. Yes, sir| 

Q. How long were you in their employ? A. I was em¬ 
ployed by the Dyker Building Company as such for a pe¬ 
riod of approximately two years from 1941 to 1943. 
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Q. Were you employed by the Dyker Building Company 
on the Parkside Dwelling project in this city? A. Yes, sir. 

Q. What were your duties there? A. I was project en¬ 
gineer and assistant to the project manager. 

Q. When did your employment on that site begin? A. j 
Oh, I started working there at the very start of the project. 
That was in August or September of 1942. 

Q. What were your duties on that job? A. As I said, I ; 
was project engineer and assistant to the project 
517 manager, which meant I was principally concerned ; 

with the technical side of the project. I had to see j 
that all the work that was put in by subcontractors and 
ourselves was put in in accordance with the plans and I j 
had to assist the project manager in all his varied duties, j 


525 Q. Do you know what top soil existed on the site 
suitable for landscaping? A. With regard to area 
or quantity? 

Q. Area? A. I have a general picture of where the top 
soil existed. I can give you an idea in percentage of the 
area. I should say about sixty percent of the area con¬ 
tained suitable top soil. 

• ••••••••• 

531 Cross Examination. 


534 Q. Was not that generally the situation.? The top- ! 

soil was stripped pretty early, was it not? A. No, j 
sir. You are speaking of the relation between the stripping 
of the topsoil and the establishment of the stakes; but a ! 
large part of the site would not have strippable topsoil— 
topsoil that could be used—and in that area there was no j 
need to go near the stakes at all with the stripping of the 
topsoil. There was no relation between them. 

Q. What portion of the site had no topsoil on it? A. Do ! 
you mean unusable topsoil? 

Q. Unusable topsoil. A. Well, as I said before, about 60 
percent of the area had usable topsoil, and that left 40 ! 
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percent that did not have any topsoil stripped from it 
at all 

Q. Where was that 40 percent? A. That was located in 
the southwesterly portion. 

Q. Southwesterly corner? 

• ••#•••••• 

589 Henry Charles Dinney was called as a witness for 
and on behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Sherier: 

Q. Give ns your name? A. Henry Charles Dinney. 

Q. Were do you live? A. 185 Atlantic Avenue, Lyn- 
brook, New York. 

Q. WTiat is your profession? A. Civil engineer. 

Q. How long have you been engaged as a civil engineer? 
A. For the past 29 years. 

• ••••••••• 

Q. By whom are you employed? A. Dyker Building 
Company. 

Q. Were you employed by that company in 1942, 1943 
and this year? A. Yes, sir. 

***••*•*•* 

590 Q. WTiat were your duties for the Dyker Building 
Company? A. On this job? 

Q. Yes. A. I was construction manager, coordinating the 
activities of the office with the subcontractors and our field 
forces, carrying on all negotiations in the way of purchas¬ 
ing materials, as well as negotiations with the Alley Dwell¬ 
ing Authority in regard to changes and as to the extent of 
the work required by the contract. 

• • • • * • • • • 

609 Q. Can you tell us about the quantity top soil— 
usable top soil that existed on the site—on the whole? 
A. Yes. 








Q. What proportion of the whole site had usable top 
soil? A. I would say not more than fifty percent of that 
tract had existing top soil upon it. 


623 Q. Have you arrived at findings as to the several 
items under this contract? A. I have. 

• • • • * * • • • • 

626 Q. Now, with respect to item No. 4, fur nishing , 
placing, and grading of fill. A. That shoud be a total 

627 of 5,539 cubic yards, at 90 cents per cubic yard, which 
equals $4*985.10. 


652 Harry L. Dlyn was called as a witness for and on 
behalf of the defendants and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Sherier. 

Q. Give us your name? A. Harry L. Dlyn. 

Q. What is your profession, Mr. Dlyn? A. I am a civil 
engineer. 


Q. No. In 1942,1943, and 1944, were you connected with j 
the Dyker Building Company? A. Yes, sir. 

653 Q. In what capacity? A. In full charge of all the 
construction activities of the Dyker Building Com¬ 
pany. 

Q. Are you still employed by them? A. I am. 

Q. What are your duties? A. My duties are of a gener¬ 
ally supervisory nature. I have complete charge of all 
construction work performed by the Dyker Building Com- ! 
pany, as well as the construction work performed by all 
the allied and subsidiary corporations of the Chanin in¬ 
terests. 

Q. What were your duties in connection with the Park- 
side Housing project? A. Again of a generally supervisory 






94 


nature. My duties were to engage the personnel for the 
job; to observe the progress of the job; to keep in constant 
touch with the job; to negotiate on any matters that come 
within my jurisdiction during the progress of the job; to 
collect the monies due from the government, and all other 
duties in connection with it 

• ••••••••• 

654 Q. Did you observe the amount of top soil—usable 
top soil—that existed at the site? A. I have. 

Q. What do you have to say about that? A. The top soil 
in general existed on the north side of the cross road that 
led from Kenilworth Avenue to the dump—the Dis- 

655 trict dump. There was no top soil on the south side 
of that road with the exception of one portion which 

was very swampy. It was rather rich top soil, but it was 
very swampy and full of overgrowth. 

Q. What proportion of the entire site would you say had 
usable top soil? A. I would say, roughly, about 50 percent. 
• • • • • • • • •• • 

676 Cross Examination. 


688 Q. Do you recall that in the deposition which you 
previously gave in this case, in answer to this ques¬ 
tion you testified—and I will read this portion of the depo¬ 
sition : 

“Q. Do you know whether or not any top soil which had 
been stacked by Parreco was used for fill? A. I do know 
that it was used for fill. I do know that the top soil stacked 
on the project was used for fill. 

“Q. And is the quantity of that top soil which was used 
for fill shown anywhere here in the particulars of demand 
of the defendant? A. I will have to say no, with an ex¬ 
planation. 

“Q. Yes. A. I mean just to clear the thing right. Our 
quantities are determined in compliance with a con- 




689 tract. It shows 9*349 cubic yards as borrow fill re¬ 
quired. There is no place in any of these items to 

show any top soil or any quantity of top soil used on the 
project. In other words, the total quantity required to be 
used as back fill was 9,349; and if any portion of that was 
top soil this quantity of 9,349 would have to be reduced cor¬ 
respondingly to compensate for the top soil that was used 
for fill.” 

And then later, before executing the deposition, you 
changed it and added this sentence to the last portion: 

“The answers relating to the quantity of 9,349 cubic 
yards of fill required should be that this quantity of 9,349 
cubic yards is the net quantity of fill brought to the site 
and is exclusive of any top soil utilized as fill.” 

So I take it you checked it carefully between the time you 
testified and the time you executed the deposition? A. Yes. 

Q. To determine that that figure was exclusive of any 
top soil which might have been used. Are you satisfied 
about that? A. Yes; I am. 

Q. When you made your bid for the job or prepared the 
calculations upon which the bid was based, back in April of 
1942, I take it that the calculations with respect to these 
quantities were also determined upon the basis of the topo¬ 
graphic survey and the finished grades shown by the con¬ 
tract drawings and plans; is that correct? A. Yes. 

690 Q. So that the calculation could be made at any 
time subject to the establishment of those two pieces 

of data; is that right? A. How is that? 

Q. That calculation could be made at any time after the 
topographic map and the finished grades had been estab¬ 
lished? A. Can be made? 

Q. Could have been made. A. Yes, sir. 

Q. You referred to the making of measurements of bor¬ 
row material in place. After the borrow material had been 
put in place it was indiscriminately placed together with 
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Cut spoil from the site itself, was it not? A. Yes, in gen¬ 
eral, except in Block 8. 

Q. Block 8 was exclusively fill? A. No, not exclusively; 
but I would say a substantial amount of fill from the out¬ 
side was brought into Block 8. 

Q. You referred to the time when you first learned that 
borrow material was being brought on the site. Can you 
tell me when that was, again? A. Yes. That was sometime 
in the latter part of January or perhaps in February or 
thereabouts. 

Q. Prior to that time you did not know that borrow fill 
was being brought in? A. Oh, yes; I knew that borrow fill 
was being brought to the project, but the first time that I 
learned about that so-called borrow pit was around that 
time. Before that I did not know where Parreco was ob¬ 
taining his borrow material that he was bringing to 
691 the site. 


695 Herman W. Zuege was called as a witness for and 
on behalf of the defendants and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Sherier: 

696 Q. Did you examine the site prior to the com¬ 
mencement of the clearing of it? A. Oh, yes. 

Q. Do you recall the extent of usable top soil on the site ? 
A. I would say approximately fifty percent. 

Q. Fifty percent of the area? A. Of the area, yes, sir. 





Specifications for the Construction of Parkside Dwellings 

Housing Project 

(Excerpts) 

Part n, Page 1 

DIVISION NO. 1 

Excavating, Filling and Site Grading. 

1-1. Scope: 

(A) Excavating, filling, site grading, and related items 
necessary to complete the work shown and/or specified are 
part of the contract unless specifically excepted. 

(1) Excavating and backfilling for items specified in 
* ‘Site Improvements ’ ’, “Plumbing”, “Heating” and 
“Electrical Work” are required under those divisions. 

(2) Placing of top soil is specified in “Lawns and 
planting.” 

(B) Do all cutting and filling required to bring existing 
grades to new sub-grades shown or noted on the drawings. 

(C) Provide and deposit additional fill material required 
to bring existing grades to new sub-grades shown, noted 
or specified. 

(1) Data indicating existing grades are from a topo¬ 
graphical map made by a competent surveyor and are be¬ 
lieved to be reasonably correct. However, no guarantee 
as to the correctness of these data is assumed. The Con¬ 
tractor shall accept the site “as is” at the time when 
“Notice to Proceed” is given . 

Is is also assumed that the Contractor has visited the 
site and is fully aware of all actual conditions. 

(D) Eemove from the site all debris, and materials un¬ 
suitable for filling. 

(E) Excess excavated materials, earth from cuts, exca¬ 
vations and other sources not required for backfill and 
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fill generally shall be deposited in the northwest area of 
the site to cover the exposed sewer now in place. 

(See 11 Grading Plans”) 

• ••••••••• 

1-5. Stripping of Top Soil: 

(A) Existing top soil over ground area to be occupied by 
new building, streets, paved and surfaced areas, and all 
other areas where grades are to be changed shall be re¬ 
moved to an average depth of 6 inches and stacked on the 
project site, in areas, where directed. This top soil will be 
re-used in connection with finish grading. (See “Lawns and 
Planting”). Remove all weeds, shrubs and bushes before 
stripping top soil 

(B) Top soil shall not he used for any other purpose 
than landscape work. 

DIVISION NO. 18 
18-3. Rough Grading: 

(A) This item shall consist of the excavation and filling 
necessary to bring the surface of the entire area to the 
grades required by the Engineering Site Plan due allow¬ 
ance being made for four inches (4") of compacted top soil 
and the indicated thickness of the various pavements and 
other site improvements where they occur. 

• ••••••••• 

DIVISION NO. 20. 

Lawns and Planting. 

7 

20-4. Materials: 

(A) Topsoil: 

(4) It was required (Under Divisions 1 and 19) that top¬ 
soil for this work he stripped from the site and stored in 


locations as shown on the plans. It shall be the duly of this 
Contractor to accept the stored topsoil as he finds it, to 
estimate the quantity of stored topsoil available for the 
work and, if additional topsoil be necessary, to furnish 
sufficient to properly complete the work. If there be an 
excess amount of topsoil stored, the surplus shall be re¬ 
moved or otherwise disposed of as directed by The Alley 
Dwelling Authority. 

• ••*•*•••# 

Plf.Ex.2B 

Re-bidding Supplement to the Specifications 
February 23, 1942 

DIVISION NO. 20 

Delete entire Division 20, Lawns and Planting. Substi¬ 
tute therefor the following: 

Division 20 (Revised)—Top Soil and Fine Grading 

20-1 Scope: All areas within the contract limits not 
occupied by buildings, roads, walks and paved areas shall 
be fine graded with top soil as specified herein unless indi¬ 
cated to be undisturbed. 

20-2 Subgrade of included areas shall be loosened to a 
depth of 4" and evenly graded. Remove stones over 2" and 
other coarse debris, etc. 

20-3 Fine Grading: 

(A) Fine grading shall be accomplished by spreading 
stored top soil to a uniform average depth of 4" over the 
prepared sub-grade. The finished grades shall be in ac¬ 
cordance with those shown on the grading plans. 

(B) If top soil in addition to the original stored supply 
is required it shall be furnished by the contractor, who will 
be required to submit complete information on the pro¬ 
posed source of supply and samples for approval before 
the delivery of any soil to the project site. All top soil, 
either original or imported, shall: 

(1) Contain no sub-soil; 

(2) Be free of stones, sticks, lumps, plants, roots and 
similar extraneous matter; 



(3) Not be delivered or spread in a frozen or mnddy 
condition. 


Plf.Ex.4 


This Agreement, made this ninth (9th) day of Septem¬ 
ber 1942, by and between James Parreco & Son hereinafter 
called the Subcontractor and Dyker Building Co. Inc., here¬ 
inafter called the Contractor. 

Witnesseth, That the Subcontractor and Contractor for 
the considerations hereinafter named agree as follows: 

Section 1. The Subcontractor agrees to furnish all ma¬ 
terial and perform all work as described in Section 2 hereof 
for Parkside Dwellings Housing Project (TJ. S. H. A. Proj¬ 
ect No. DC 1-11, A. D. A. Project No. 52) for the Alley 
Dwelling Authority hereinafter called the Owner, at Kenil¬ 
worth Avenue & Barnes Lane, Northeast, Washington, 
D. C. in accordance with the General Conditions of the Con¬ 
tract between the Owner and the Contractor and in accor¬ 
dance with the Drawings and the Specifications prepared 
by Howard H. Mackey hereinafter called the Architect, all 
of which General Conditions, Drawings and Specifications 
signed by the parties thereto or identified by the Architect, 
form a part of a Contract between the Contractor and the 
Owner dated, August 12th, 1942, and hereby become a part 
of this Contract. 

Section 2. The Subcontractor and the Contractor agree 
that the materials to be furnished and work to be done by 
the Subcontractor are all labor and materials as required to 
fully and satisfactorily complete the work as called for by 
plans and specifications and as more particularly described 
under the following headings: 

Div. 1—Excavating, Filling and Site Grading and Div. 
20—(revised)—To Soil and Fine Grading; and as further 
supplemented and amended by provisions contained in the 
Rebidding Supplement to the Specifications, addenda #1 
, to #4 inclusive and as hereinafter expressedly mentioned. 






In addition to the aforesaid extent of work, the Subcon¬ 
tractor agrees to furnish all necessary labor and materials 
required to fully and satisfactorily complete the following 
items of work: j 


B. To perform all Excavation, Backfilling, Grading and 
Stripping of Top Soil throughout the project area as called 
for by requirements of specification heading of “Division 
18—Site Improvements” except for Hand Excavation and 
Grading work necessary incidental to the installation of 
Concrete Curbs and Walks. 

The Subcontractor will not be required to perform the 
following items of work as specified hereinafter:— 

• •••••••••; 

3. The furnishing of necessary top soil required to com¬ 
plete the extent of work specified under heading of “Div. 
20 (revised)—Top Soil and Fine Grading” owing to any 
deficiency in materials available at site, is not embraced in 
this agreement. The distribution, spreading and machine 
grading of all Top Soil required for the project is however 
to be performed by the Subcontractor. 


Section 4. The Contractor agrees to pay the Subcon¬ 
tractor for the performance of his work in accordance with 
attached schedule of unit prices in current funds, subject 
to additions and deductions for changes as may be agreed 
upon, and to make payments on account thereof in accor¬ 
dance with Section 5 hereof. 

The following unit prices include compensation in full 
to the Subcontractor in behalf of the complete and satis¬ 
factory performance of all work embraced in this Agree¬ 
ment. 

•.* • * 

Item #2—Stripping and Stacking of Top Soil at site 
where directed at Sixty Cents ($.60) per cu. yd. 









-- . 
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Item #3—General Excavation Work: (Spoil to be 
graded on site or filled within buildings as required) at 
Sixty Cents ($.60) per cu. yd. 

Item #4—Furnishing and placing borrowed fill graded 
on site at Ninety Cents ($.90) per cu. yd. 

• ••••••••• 

Item #6—Replacing, spreading and fine grading of top 
soil available at site at Ninety Five Cents ($.95) per cu. yd. 
Item #7—Spreading and fine grading of top soil delivered 
to the site by others at Fifteen Cents ($.15) per cu. yd. 

. .. 

The foregoing unit prices shall apply on quantities as 
measured in place and furthermore include full payment in 
behalf of the performance of all incidental work required 
but not expressedly mentioned in the Schedule of Unit 
Prices, including moreover all expenses incurred by the 
Subcontractor in the performance of the work complete as 
required by the specifications and drawings. All quanti¬ 
ties shall be computed by a disinterested qualified profes¬ 
sional engineer as may be mutually designated by both 
parties hereto from data indicated on the Contract Draw¬ 
ings as prepared by The Alley Dwelling Authority. The 
extent of top soil actually stripped shall, however, be de¬ 
termined by actual measurement of the spoiled banks with 
due correction for swell or else upon proper cross-section¬ 
ing of the areas from which top soil was actually stripped. 
The cost of said professional engineer’s services shall be 
borne entirely by the Subcontractor. 

W. P. 


Section 5. The Contractor and Subcontractor agree to 
be bound by the terms of the Agreement, the General Con¬ 
ditions, Drawings and Specifications as far as applicable to 
this subcontract, and also by the following provisions: 
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The Subcontractor agrees— 

(a) To be bound to the Contractor by the terms of the 
Agreement, General Conditions, Drawings and Specifica¬ 
tions, and to assume toward him all the obligations and re¬ 
sponsibilities that he, by those documents, assumes toward 
the Owner. 

***•*••••• 

The contractors agrees— 

* • . • • • • • • • • 

(e) To pay the Subcontractor, upon the payment of cer¬ 
tificates, if issued under the schedule of values described 
in the General Conditions, the amount allowed to the Con¬ 
tractor on account of the Subcontractor’s work to the ex¬ 
tent of the Subcontractor’s interest therein. 

(f) To pay the Subcontractor, upon the payment of cer¬ 
tificates, if issued otherwise than as in (e), so that at all 
times his total payments shall be as large in proportion to 
the value of the work done by him as the total amount cer¬ 
tified to the Contractor is to the value of the work done by 
him. 

In Witness Whereof the parties hereto have executed 
this agreement the day and year first above written. 

James Parreco & Son 
4012 Nineteenth PL, N. E. 
Washington, D. C. 

By William Parreco 

Dyker Building Co. Inc. 

122 East 42nd Street 
New York, N. Y. 

By H. C. Dlyn 

Chief Engineer 
For the Company 


Marvin J. Langer 
E. D. Masloff 

HCD/JD 
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Plf.Ex.5 


September 16,1942 

Dyker Building Company „ 

Parkside Dwelling Project 
Kenilworth Avenue, N. E. 

Washington, D. C. 

Gentlemen: 

We are hereby confirming our verbal agreement for de¬ 
termining the quantity of excavation for the Parkside 
Dwelling Project, Kenilworth Avenue, N. E. by Berrall and 
Locraft, Engineers, Washington, D. C. 

According to our agreement, the lump sum price for the 
job will be based upon the findings of Berrall and Locraft, 
and the unit price is agreed on as per contract. 

Will you please acknowledge receipt of this letter as we 
will proceed with this work. 

Thank you very kindly. 

Very truly yours, 

James Pabbeco & Son 


Plf. Ex. 6 

December 16,1942 

Dyker Building Co., Inc. 

Chanin Building 
New York 

Attn: Mr. H. C. Dinney 

Be: Parkside Dwellings Project 
#DC 1-11, Washington, D. C. 

Gentlemen: 

In reply to your letter of December 7th, regarding com¬ 
putations for quantities figured by Berrall and Locraft, 
Engineers, Washington, D. C. 




Mr. Locraft informed me that anyone representing your 
firm is welcome to examine the computations at the Berrall 
and Locraft office at any time they so desire, but, if yon 
are interested in having a copy of the notes transcribed 
and mailed to yon, it will be necessary for yonr office to I 
make arrangements directly with Mr. Locraft for procuring 
and paying for same. 

Thank yon very kindly, 

Very truly yonrs, 

James Parreco & Son j 

• •••••••••I 

Plf. Ex. 7 

December 30, 1942. 

James Parreco & Son 

4012-19th Place, N. E. j 

Washington, D. C. 

Ee: Parkside Dwellings Project 
#DC-1-11, Washington, D. C. 

Gentlemen: 

Yonr reply of December 16th to onr inquiry of December 
7th is evasive and arbitrary and in onr opinion is creating 
an unnecessary issue of controversy. Our mutual agree¬ 
ment explicitly provides for the cost of professional en-| 
gineer’s services in connection with the computation of 
quantities of work performed by you at the above premises 
shall be borne entirely by you. Aside therefrom, if you do 
not see fit to present for our review such data as is reason- j 
ably necessary for us to fully verify the extent of work 
actually performed, perhaps you can advise us just what 
means you advocate in order that we may reach an amiable 
determination of compensation that may be due to you. 

Please do not prolong this controversy any further and 
forward to this office either the original notes or photostatic 
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copies thereof. Same will be returned to you after reviewed 
by us. 

Very truly yours, 

Dykeb Building Co. Inc., 

H. C. Dinney 
For the Company 


Copy 

Plf.Ex.8 

January 14,1943 

Dyker Building Company 
Chanin Building 
New York 

Attn: Mr. H. C. Dinney 

Re: Parkside Dwellings Project 
DC-1-11, Washington, D. C. 

Gentlemen: 

We wrote you a letter dated September 16,1942, regard¬ 
ing the selection of a Civil Engineer, Berrall and Locraft, 
Washington, D. C., for the purpose of computing quantities 
of excavating on the above job. 

We agreed that Berrall and Locraft would be satisfac¬ 
tory to you, then confirmed same by letter, and asked you 
to acknowledge receipt of this letter, of which we have 
never received answer. In order for us to furnish you with 
computations which you desire, it will be necessary for you 
to give us a letter of approval of Berrall and Locraft, in 
order to grant your request. 

Thank you very kindly, 

Very truly yours, 

James Pabbeco & Son 
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Plf. Ex. 9 

January 18th, 1943 

James Parreco & Son 
4012 - 19th Place N. E. 

Washington, D. C. > 

Re: Parkside Dwellings Project 
#DC-1-11, Washington, D. C. 

Gentlemen: 

Replying to yours of the 14th instant, may we advise you 
our records do not indicate having received any letter from 
you bearing date of September 16th. 

However, we have no objection to your employment of 
the firm of Berrall & Locraft and we are quite ready to 
accept their determination of quantities of work actually 
performed by you provided their determination is con-i 
sistent with the terms and conditions contained in our mu¬ 
tual contract and furthermore that all computations arei 
submitted to this office for review as to their correctness. 

Very truly yours, 

Dyker Building Co., Inc. 

H. C. Dinney, 

For the Compwny 


Plf. Ex. 12 

June 28, 1943 

James Parreco and Son 
4012 Nineteenth Place, N. E. 

Washington, D. C. 

% 

Subject: Using topsoil in place of borrowed fill. 

Re: Parkside Dwellings Project 
#DC-1-11, Washington, D. C. 

Gentlemen: 

This order authorizes you to use the topsoil now stored 
on site parallel with alley in Block 4. You are to use only 
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the south portion as designated and directed by ns and as 
approved to be used in place of borrowed fill by Mr. Sholtes. 

As stated above, this topsoil fill is used in place of fill 
taken from the borrowed pit. 

The quantity of this topsoil to be used for this purpose 
is to be approximately 3,000 cn. yds., the price of using the 
material in place of the borrowed fill is to be $0.60 per cu. 
yd., instead of $0.90 per cu. yd. 

Very truly yours, 

Dykeb Building Co., Inc. 

Henry Fisher 
Project Manager 


Plf.Ex.13 

July 9, 1943 

James Parreco and Son 
4012 Nineteenth Place, N. E. 

Washington, D. C. 

Be: Bemoval of top soil in Block 5 between Grant Street 

and Barnes Lane, 

Parkside Dwellings, DC-1-11, 

Washington, D. C. 

Gentlemen: 

Bemaining top soil as of today is to be used for top soil¬ 
ing and filling Block 5 and what remains of Block 6. 

Basis of this order is the same as that where we used the 
fill on the south half of Block 4. 

Yours truly, 

Dyker Building Co., Inc. 

Henry Fisher 
Project Manager 
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Plf.Ex.28 

James Parreco & Son, September 30, 1943 

4012 - 19th Place, N. E., 

Washington, D. C. 

Be: Excavation Quantities 
Parkside Dwellings 
Washington, D. C. 

Gentlemen: 

We have computed the final quantities involved in the 
above project as follows:— 

Item #1 Clearing of Site (a) and (b) Cost 

“ #2 Stripping and Stacking Topsoil 27,360 c.y. 

“ #3 General Excavation 

28,840 minus 4^49 plus 126 
plus 1,558 27,275 c.y. 

“ #4 Furnishing and Placing Bor¬ 
rowed Fill 

18,684 plus 4,050 22,734 c.y. @ 90£ 

10,096 “ 2,214 12,310 c.y. @ 60? 

“ #5 Preparation of Subgrade for Re¬ 
ception of Topsoil 
977,757 s.f. minus 105,435 s.f. 

-- 96,925 s.y. 


“ #6 Replacing, Spreading and Fine 

Grading of Topsoil 12,0 

“ #7 Spreading and Fine Grading 

Topsoil Delivered By Others ]N 
“ #8 Furnishing and Placing Gravel 
Fill Under Floors on Ground 
Within Buildings 5! 

Kindly advise us if this is not clear. 

Yours very truly, 

Berrall. & Loceaet 
By Bernard F. Locraet. 


12,071 c.y. 


None 


520 c.y. 
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Plf.Ex.29 

September 30, 1943 

Dyker Building Co., Inc., 

122 East 42nd Street, 

New York City, N. Y. 

Re: Excavation Quantities 
Parkside Dwellings 
Washington, D. C. 

Attention: Mr. H. C. Dinney. 

Dear Sir: 

In connection with the computation of excavation quan¬ 
tities on the above project, and supplementing our letter of 
July 6, 1943, we respectfully submit the following items:— 

Additional cut in Foote Street, due to 

revised grade 126 c.y. 

Decrease in Fill in Foote Street, due to revised 

grade None 

Earth displaced by sewer and water pipe installa¬ 
tions 2,214 c.y. 

Volume in Topsoil storage pile remaining in 

Block VI 5,193 c.y. 

105,435 s.f. 

Area of Block V not scarified- 11,715 s.y. 

9 

Volume in Building wall & pier footings in cut 

area 1,558 c.y. 

Volume in Building wall & pier footings in fill 

area 1,507 c.y. 

We believe that this completes the list of items required 
in order to reach the proper quantities for the final settle¬ 
ment; except for such items as the contract calls for to be 
at actual cost. 



Ill 


We would appreciate an opportunity to discuss with you 
or re-check our figures on any item which is at variance 
from your quantities. 

Yours very truly, 

Beeeaul, & Locbaft 

By Bernard F. Locraft. 


Plf.Ex.40 

Estimate No. One 

October 29, 1942 

Dyker Building Company 
Kenilworth Avenue & Barnes Lane, N. E. 

Washington, D. C. 

Gentlemen: 

For partial estimate on excavation work completed: 


18,000 cubic yards stripping and stacking of top 

soil at $.60 per cub. yd.. $10,800.00 

3,000 cubic yards of general excavation under 

buildings at $.60 per cub. yd.. 1,800.00 

5,000 cubic yards of borrow fill at $.90 per cub. 

yd.. 4,500.00 

Removal and disposal of trees. 450.00 

Removal and cutting of grass. 500.00 


Total Requisition... $18,050.00 
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Plf. Ex. 41 

Estimate No. Two 

November 30, 1942 

Dyker Building Company 

Kenilworth Avenue & Barnes Lane, N. E. 

Washington, D. C. 

Gentlemen: 

For partial estimate on excavation work completed: 


Clearing site.$ 450.00 

27,000 cubic yards of top soil stripped and 

stacked at $.60 per cu. yd. 16,200.00 

Bough grading on site, 10,000 cubic yards at $.60 

per cubic yard (includes streets).. 6,000.00 

12,000 cubic yards of borrow fill $.90 per cu. yd.. 10,800.00 

2,000 cubic yards of back fill in basements at $.60 

per cubic yard. 1,200.00 


Total.$34,650.00 

Very truly yours, 

James Pabbeco & Son 

• ••••••••• 

Plf. Ex. 58 


May 7th, 1943. 

Dyker Building Co., Inc. 

122 East 42nd Street 
New York City, New York 

Re: Excavation Quantities 
Parkside Dwellings 
Kenilworth Ave. & Barnes Lane 
Washington, D. C. 

Attention: Mr. H. C. Dinney 

Dear Sir: 

Following our conversation of May 6, 1943, we wish to 
submit the following quantities for your preliminary ex¬ 
amination and checking. 








We wish to emphasize that these amounts are not the 
final figures on which final payment is to he made but are 
subject to revision and re-checking. Also, nothing in this 
letter is to be construed as the ultimate accepted method 
for obtaining quantities. 

In order that we may be brief, we wish to make reference 
to yours to us of February 10, 1943 in which a method of 
arriving at the quantities has been set forth, noted by 
Step Numbers; and also to Unit Price Items in the Con¬ 
tract between Mr. Parreco and Dyker Building Co. 

Step #1 Topsoil Stacked on Site 27,360.2 c.y. 

“ #2 Area to receive Topsoil 977,757. s.f. 

“ #3 Volume of Topsoil to be placed 

4" Thick 12,071. c.y. 

“ #4 Average depth of Topsoil stripped 0.44 feet 

* • • • • • ■ • • • • 

We are particularly concerned with the quantity which 
should be known as Unit Price $:4. According to plan 
computations we have no borrow; yet, actually, something 
over 20,000 c.y. of earth has been brought in from the two 
borrow pits at Minnesota Ave. and at 42nd Street 

If you will be kind enough to point out which of the 
above quantities are grossly at variance with your bid 
take-off, we shall be glad to re-check our figures. 

Thank you for your cooperation in this matter. 

Yours very truly, 

Bekrall & Locraft 
By Bernard F. Locraft. 









• Tfr-'-vv^r <■•' 
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Plf. Ex. 59 

July 6, 1943. 

Dyker Building Co., Inc., 

122 East 42nd Street, 

New York City, N. Y. 

Re: Excavation Quantities 
Parkside Dwellings 
Washington, D. C. 

I 

Attention: Mr. H. C. Dinney. 

Dear Sir: 

In connection with the computation of excavation quan¬ 
tities on the above project and further along the lines of 
our various letters and conversations, we respectfully sub¬ 
mit the following:— 

Step #1 Topsoil stacked on site 
“ #2 Area to receive topsoil 

“ # 3 Volume of topsoil to be placed 

4" thick 

“ #4 Average depth of topsoil stripped 

27,360 x 27 


1,625,525 

• ••••••••• 

These figures are subject to minor revisions due to the 
fact that consideration has not been given the revised 
grade on Foote Street and the displacement caused by the 
sewer pipe installations. We have not as yet been fur¬ 
nished information concerning those items. 

Kindly let us hear should any of the quantities listed 
above be at considerable variance from your determina¬ 
tions and we will be glad to re-check them. 

Yours very truly, 

Berrall & Locraft 
By Bernard F. Locraft. 


27,360 c.y. 
977,757 s.f. 

12,071 c.y. 

0.45 feet 
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Plf. Ex. 60 

May 11th, 1943. 

Messrs. Berrall & Locroft 
615 Colorado Building 
Washington, D. C. 

Re: Parkside Dwellings Project 
#DC-1-11, Washington, D. C. 

Att: Mr. Bernard F. Locraft 

Gentlemen: 

We have casually reviewed the Preliminary Report of 
May 7th which relates to your determination of quantities 
of work being performed by James Parraco & Son in our 
behalf at the above project and we extend our comments 
as follows: 

A—The quantities set forth in Steps #1 to #4 inclusive 
appear to be in accordance with our previous understand¬ 
ing. 

Dykes Building Co. Inc., 

H. C. Dinney, 

For the Company. 

••••*••••• 

Plf. Ex. 61 

March 29th, 1943 

James Parrecco & Son 
4012 19th PI. N.E. 

Washington, D. C. 

Re: Parkside Dwellings Project 
#DC-1-11, Washington, D. C. 

G entlemen: 

On March 9th the Writer conferred with Mr. Locraft of 
Messrs. Berrall & Locraft regarding the basis of determina¬ 
tion of quantities to govern payment for work being per¬ 
formed by you at the above premises and it was agreed 
as follows: 
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All quantities shall be computed in accordance with our 
letter to Messrs. Berrall & Locraft bearing date of Febru¬ 
ary 10th with the following revisions: 

a—Factors for shrinkage and swell of top soil as re¬ 
ferred to in Step #1 shall be ignored. 

b—In Step #8 due consideration shall be given to spoil 
accruing at site incidental to excavation for sewers and 
water mains being performed by others. 

c—All other quantities shall be computed as set forth 
by us and shall be applied towards the several respective 
unit prices stipulated in our mutual agreement as ex¬ 
pressly stated in our letter of February 10th. 

Please let us have your written acceptance of the fore¬ 
going principles at the earliest moment 

Very truly yours, 

Dykee Building Co. Inc. 

H. C. Dinney, 

For the Company. 

*••••••••• 

Plf. Ex. 62 

April 13,1943 

Dyker Building Company 
Chanin Building 
New York 

Attn: Mr. H. C. Dinney 

Be: Parkside Dwellings Project 
#DC-1-11, Washington, D. C. 

Gentlemen: 

In reply to your letter of March 29, 1943, regarding the 
basis for determining quantities for payment at Parkside 
Dwellings that you have agreed with Messrs. Berrall and 
Locraft with the exception of A—step 1, which is to be 
ignored, is satisfactory. Regarding B—step 8, we have 
agreed with your representative on the job to compute the 
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quantity of excavation accruing from sewers and water 
mains, being performed by Leo Butler Company, to be 
arrived at by writing a ticket for each load with the excep¬ 
tion of the sewer and water main that runs parallel to 
Kenilworth Avenue from Foote Street due north for the 
distance of one block, which shall be figured by the dis¬ 
placement of the pipe, however, a check can be made by 
displacement of pipe on all the streets against the number 
of cubic yards computed by the load method. As for the 
amount of borrowed fill brought on the site, it shall be 
computed at the borrow pit, and we expect payment on 
that basis. 

The agreement which you have reached with Messrs. 
Berrall and Locraft will be accepted by us with the changed 
which we have indicated in the above paragraph. 

Thank you very kindly. 

Very truly yours, 

James Pakreco & Son 
By William Parkeco. 

Plf.Ex.78 

October 8,1943 

Dyker Building Co. Inc. 

Chanin Bldg. 

New York, New York 

Final Invoice For 

Parkside Dwellings Project DC-1-11 


Item 1. Clearing site 

(a) Removal and disposal of trees 

and roots at actual cost.$ 450.00 

(b) Cutting and raking grass over¬ 
growth. Lump sum. 500.00 

Item 2. Stripping and stacking of top soil 

27,360 cu. yds. at 60^ per cu. yd. 16,416.00 

Item 3. General excavation on the site 

27,275 cu. yds. at 60^ per cu. yd. 16,365.00 
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Item 4. Furnishing and placing borrow fill 

23,634 cu. yds. at 90^ per cu. yd. 21,270.60 

10,096 cu. yds. at 60^ per cu. yd. 6,057.60 

Item 5. Preparation of subgrade for reception 
of top soil 

96,925 sq. yds. at .04%^ per sq. yd. 4,361.63 

Item 6. Replacing, spreading and fine grading 
of top soil 

12,071 cu. yds. at 95^ per cu. yd. 11,467.45 

Item 8. Furnishing and placing gravel fill under 
floors on ground within buildings 520 cu. 
yds. at $1.80 per cu. yd. 936.00 


Carried Forward.$ 77,824.28 

Brought Forward .$ 77,824.28 

Removal and disposal of tree in front of Bldg. 

#74 . 125.00 

Bulldozer work on spreading gravel to alley 

lead-ins. 66.00 

Removing one dead Pin Oak tree in Block 2_ 85.00 

Overtime paid to teamster cutting grass Sept. 

6 and 7, 1942 . 26.00 

Removing trees interfering with foundations of 

Bldg. D-79 . 117.75 

Raising grade at southwest end of Block 8, plac¬ 
ing fill and regrading.. 92.00 

Overtime paid to engineers and laborers, May 

30, 1943, thru July 10, 1943 . 46.47 

Maintaining roadways, only, for access thru job 
to and including November 30, 1942 

11 hrs. bulldozer time at $5.50 per hr. 60.50 

Grading along Barnes Lane to enable bricklayer 
to place material November 2, 1942 
3 hrs. bulldozer time at $5.50 per hr. 16.50 



















Grading along Capital Transit railway in Block 
5 to enable bricklayer .to place material No¬ 


vember 5, 1942 

3 brs. bulldozer time at $5.50 per hr. 16.50 

Moving trucks loaded with lumber: 

Month of October 1942 6 trucks at $5.00 per 

truck. 30.00 

Month of November 1942 5 trucks at $5.00 per 

truck. 25.00 

Month of December 1942 2 trucks at $5.00 
per hr. 10.00 


$ 78,541.00 
$ 49,700.00 

Balance Due.$ 28,841.00 


Deft. Ex. 9 

November 13, 1943 

Dyker Building Co., Inc. 

122 East 42nd Street, 

New York City, N. Y. 

Re: Excavation Quantities 
Parkside Dwellings 
Washington, D. C. 

Attention: Mr. H. C. Dinney 

Dear Sir: 

In connection with the computation of excavation quan¬ 
tities on the above project and following our conference 
of October 22, 1943, we have re-checked our figures and 
find as follows:— 

Step #1 Topsoil stacked on site 25,333 c.y. 

“ #2 Area to receive topsoil 977,757 si 

“ #3 Volume of topsoil to be placed 

4" thick 


Total. 

Paid on Account 


12,071 c.y. 
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“ #4 Average depth of topsoil stripped 

27,360 x 27 

- 0.42 feet 

1.08 x 1,625,525 

“ #5 Cut was recomputed with the 

following breakdown: 

(a) Total cut streets 9,840 c.y. 

(b) Total cut within curbs 15,102 c.y. 24,942 c.y. 

#5(a) Excavation in streets was calculated to l'-O" below 
curb grade, allowance being made for stripped topsoil. 


Quantities may be broken down as follows: 

Kenilworth Avenue, 1,078.3 1,078.3 

B Street; from E to C, 1956.3; C to Barnes 
Lane, 1425.5 3,381.8 

C Street; B to Alley, 769.2; Alley to Alley, 

317.5; Alley to F, 376.3 1,463.0 

E Street; Kenilworth Avenue to B, 709.6; 

B to Alley, 1,484.6; Alley to Alley, 142.4; 

Alley to F, 358.8 2,695.4 

F Street; C St to E St, 355.3 355.3 

Alleys; Betw. Blks. II & HE, 131.4; III & 

IV, 118.4; Betw. Blks. VI & VII, 616.8 866.6 


Total cut streets c.y. 9,840.4 


The above yardage includes change in Ken¬ 
ilworth Avenue. 

Change in Foote Street EXTRA EXTRA c.y. 


126 


4r 5(b) Cut within curbs, block by block: 


1 

2 

3 

4 

5 

6 

7 

; 8 

lock No. 

General 

Buildings 

Cut Area 

Correction 

Correction 

Ftg. Exe. 

Total 






Bldgs. 


i 






Cone. FIs. 


i 


c-y. 

c- 7- (+) 

s. f. 

c- y. (—) 

c. y. (—) 

e-7- (+) 

c-7* 

I 

3,263.1 

198.6 

85,528 

285.0 

348.0 

204.0 

3,032.7 

II 

2,319.2 

373.6 

113,200 

377.3 

116.7 

284.0 

2,482£ 

in 

2,064.9 

152.8 

86,432 

288.1 

0.0 

219.0 

2448.6 

IV 

2,020.0 

133.3 

87,820 

292.7 

55.3 

188.0 

1,993.3 

V 

1,774.2 

131.2 

58,700 

195.6 

321.6 

238.0 

1,626.2 

VI 

2,542.6 

220.0 

107,184 

357.3 

0.0 

305.0 

2,710.3 

VII 

1,100.5 

24.0 

40,920 

136.4 

0.0 

120.0 

1408a 

VIII 

0.0 

0.0 

0 

0.0 

0.0 

0.0 

0.0 

Total 

15,084.5 

1,233.5 

579,784 

1,932.4 

841.6 

1,558.0 

15402.0 


Notes on above tabulation: 

CoL 2 indicates general excavation taken over entire cut area within blocks. 

CoL 3 indicates cut to 18" outside of building lines, from the underside of stripped topsoil 
or 4" below finish grade of surrounding ground to 3'-0" below first floor elevation 
(wood floors) or 10" below first floor elevation (concrete floors). 

CoL 4 gives cut area within curbs as measured by planimeter. 

CoL 5 gives correction to general excavation 1/27 (0.42-0.33) x cut area. 

CoL 6 gives correction where grade in houses with concrete floors is higher than surround¬ 
ing finish grade. i 

CoL 7 shows excavation for stoops, wall, pier, and c himn ey footings. 

CoL 8 shows total cut within curbs. 

i 

732,661 s± 


16,621 s.f. i 

117,733 sS.\ 
867,015 sX| 


32,964 c.y. 


302 c.y. 
33,266 c.y. 


Step #6 Total fill area outside buildings 
Total fill area inside buildings 
requiring fill 

Total fill area inside buildings 
not requiring fill 
Total fill area 

Gross fill between finished grade 
and existing grade, outside 
buildings 

Gross fill between finished grade 
and existing grade, inside 
buildings (0.42' below original 
grade to underside of gravel 
in buildings with concrete 
floors only) 

Gross fill total 
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“ #7a See Step #5, Cols. 4 & 5 and 

Step #4 1,932 c.y. 

“ #7b Correction for total fill dne to 

excess depth of topsoil actu¬ 
ally stripped (outside of 
buildings only) 

732,661(0.42-0.33) 


27 

2,442 c.y. 

Borrow Pit, Minnesota & Clay 

18,684 c.y. 

Pit, 42nd & Gault 

5,488 c.y. 

Topsoil 10,096/1.08 

Displacement water & sewer 
lines (2214) plus 

9,348 c.y. 

(950 tons gravel) 

(630 c.y. gravel) 

2,844 c.y. 

Gravel Fill beneath concrete floors 

520 c.y. 


( 3 ) 

We trust that this breakdown will make it possible to 
check our figures against those prepared by your esti¬ 
mators. 

Kindly let us hear which of our totals are at variance 
with yours so that we may again re-check our figures 
preparatory to our next conference with you when we 
should be able to reach final quantities. 

Yours very truly, 

Bebrajll & Locraft 

By Bernard F. Locraft. 

• ••••••••• 
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Deft. Ex. 11 

Feb. 26, 1944 

James Parreco & Son, 

4012 19th Place, N. E., 

Washington, D. C. 

Be.: Quantities Excavation 
Parkside Dwellings 
Washington, D. C. 

Gentlemen: 

In accordance with the request of February 19, 1944, re¬ 
ceived from the Dyker Building Co. for a preliminary copy 
of the latest findings on the above quantities, we submit as 
follows: 

Contract : 

Item #1 Clearing of Site (a) and (b) Cost 

“ #2 Stripping & Stacking Topsoil 

(Shrinkage 8%) 25,333 c.y. 

“ #3 General Excavation (Contract 

Drawings) 22,370 c.y. 

“ #4 Furnishing & Placing Borrowed Fill 

(Contract Drawings) 13,915 c.y. 

(As Actually Measured) 

a. Borrow Pits 24,172 c.y. 

b. Topsoil Be-used 9,348 c.y. 

c. Tickets, Sewer & 

Water Displacement ? c.y. 33,520 c.y. plus 

“ #5 Preparation of Subgrade for 

Beception of Topsoil 90,292 s.y. 

“ #6 Beplacing, Spreading & Fine 

Grading of Topsoil 12,071 c.y. 

“ #7 Spreading & Fine Grading Topsoil 

Delivered by Others None 

“ #8 Furnishing & Placing Gravel Fill 

Under Floors Within Bldgs. 520 c.y. 

Extra Item #3 Extra Excavation: 

Kenilworth Avenue 913 c.y. 

Foote Street 126 c.y. 
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Blks. I & V, Back of Curbs 107 c.y. 1,146 c.y. 

“ #4 Reduction in Fill Kenilworth 

Avenue (Minus) 1,885 c.y. 

The latest revisions in the above quantities have been 
based on ' 

(1) Use of 0.45'instead of 0.42' as average depth of top¬ 
soil stripped. 

(2) Breakdown of quantities as per contract drawings 
and extras. 

(3) Change in depth of roadway sub-grade from l'-O" 
to 0'-9 1 / 4" below curb. 

Yours very truly, 

Berrall & Locraft 

By Bernard F. Locraft. 

• ••••••••• 

Deft. Ex. 12 

November 13, 1943 

James Parreco & Son, 

4012 19th Place, N. E., 

Washington, D. C. 

Re: Excavation Quantities 
Parkside Dwellings 
Washington, D. C. 

Gentlemen: 

We have computed the final quantities involved in the 
above project as follows:— 

Item #1 Clearing of Site (a) and (b) Cost 
“ #2 Stripping and Stacking 

Topsoil 25,333 c.y. 

“ #3 General Excavation 24,942 c.y. 

“ #4 Furnishing & Placing 

Borrowed Fill 

(Borrow Pit) 24,172 c.y. @ 90^ 

(Topsoil Reused) 9,348 c.y. @ 60^ 






(Tickets 

Sewer and Water Dis¬ 
placement) 

#5 Preparation of Subgrade for 
Reception of Topsoil 
977,757-105,435-17,052-62,445 


1 c.y. @ 60f 


90,292 s.y. 


ti 


a 


a 


#6 Replacing, Spreading & Fine 

Grading of Topsoil 12,071 c.y. 

#7 Spreading and Fine Grading 

Topsoil Delivered by Others None 
#8 Famishing and Placing Gravel 
Fill Under Floors on Ground 
Within Buildings 520 c.y. 

Extra Item #2 Additional Cut in 

Foote Street 126 c.y. 

Yours very truly, 

Bebball & Locbaft 

By Beknabd F. Locbatt. 


Deft. Ex. 20 

December 7th, 1942 

James Parreco & Son 
1410 19th PL N.E. 

Washington, D. C. 

Re: Parkside Dwellings Project 
#DC 1-11, Washington, D. C. 

Gentlemen: 

The Writer has on several occasions heretofore verbally 
requested you forward to this office a copy of all. recorded 
measurements and computations relating to the extent of 
top soil stripped and stacked by you at the above project 
site, but up to the time of this writing we have not received 







same. Please conform with onr previous requests without 
further delay. 

Very truly yours, 

Dykes. Building Co., Inc. 

H. C. Dinney, 

For the Company. 

it • • • • • • • 

Deft. Ex. 21 

February 10th, 1943 

Messrs. Berrall & Locraft 
615 Colorado Building 
Washington, D. C. 

Re: Parkside Dwellings Project 
#DC-1-11, Washington, D. C. 

Gentlemen: 

We acknowledge receipt of your communication of Feb¬ 
ruary 5th. Upon analyzing contents thereof, we fail to 
reconcile the essence thereof with the terms and conditions 
contained in our formal agreement of September 9th, 1942 
with James Parreco & Son. Reference is made particu¬ 
larly to the following inconsistencies: 

A—The formal agreement expressedly provides “All 
quantities shall be computed from data indicated on con¬ 
tract drawings prepared by the Alley Dwelling Author¬ 
ity”, yet you suggest that the unit price for furnishing 
and placing of borrowed fill be applicable to quantities 
determined from measurements at the borrow pit. Neither 
you nor ourselves have any personal knowledge as to 
whether or not all of the excavated material taken from 
the borrow pit reached the project site. Further, in view 
of the absence of any prior discussion during our negotia¬ 
tions with Parreco at the time of award of the work to 
him as to measurements at the borrowed pit, we are re¬ 
luctant at this time to accept this suggested method of 
determination. 






B—Although in Step 7 you propose to determine the 
amount of excess borrow brought in to offset the top soil 
stripped and stacked at the site, you fail to indicate to 
what extent this correction is to be applied towards any 
of the unit prices contained in the contract. 

C—In Step 9 you suggest a correction to he applied to¬ 
wards the determination of cost for general excavation in 
behalf of surplus top soil, yet you fail to indicate similar 
applicable correction for unauthorized surplus stripping 
of top soil from fill areas. 

B—-In Step 4 you fail to indicate necessary correction 
for “swell” which is expressedly provided for in the 
contract. * 

E—In Step 3 you fail to indicate necessary correction 
in behalf of spoil accruing at the site incidental to work 
by others such as excavating for foundations of the various 
buildings, stoops, curbs and other site improvements. 

We submit for your consideration the following pro¬ 
cedure as to the determination of quantities of work per¬ 
formed which we believe to be simpler and more equitable 
in the interest of all concerned and moreover to be more 
consistent with the terms of the formal agreement as exe¬ 
cuted by both parties: 

Step #1—Compute top soil stripped from actual meas¬ 
urement of stacked piles at site. Beduce the volume so 
arrived at by 8% (based on 20% bulking and 10% subse¬ 
quent shrinkage), the net result being the equivalent in 
place measurement of top soil stripped. 

Step #2—Compute area in square feet of project site 
required to receive top soil. 

Step #3—Volume of top soil in cubic yards to be placed, 
spread and fine graded will then be quantity arrived at 
in Step #2 divided by the factor of 81. 

Step #4—Net volume of top soil actually stripped as 
determined in Step #1 divided by the area of project site 
that is graded would represent the average depth of cut 
made prior to commencement of general grading work 
throughout the project site. 



Step #5—Compute total cut areas and gross volumes 
between finished grades and existing grades as shown on 
the plans. 

Step #6—Similarly compute total fill areas and gross 
volumes between existing grades and finished grades as 
shown on the plans. 

Step #7a—Correction for total cut owing to excess 
depth of top soil actually stripped would be represented 
by total cut area multiplied by the factor (A—0.33), A be¬ 
ing expressed in feet as determined in Step #4. 

b—Correction for total fill owing to excess depth of top 
soil actually stripped would be similarly represented by 
total fill area multiplied by the factor (A—0.33), A being 
expressed in feet as determined in Step #4. 

Step #8—Compute spoil accruing incidental to excava¬ 
tions by others in connection with foundations, stoops, 
curbs and other site improvements and make due allow¬ 
ance for building debris left on site. 

The application of the foregoing derived quantities to 
respective unit prices in the contract would then be as 
follows.: 

Unit Price #1—As per audit of Parreco’s cost records 
but limited to maximum cost specified in contract. 

Unit Price #2—-As determined in Step #1. 

Unit Price #3—Quantity determined as per Step #5 
minus correction determined in Step #7a. 

Unit Price #4—Quantity determined under Step #6 
plus correction 7b from which shall be deducted the sum¬ 
mation of quantities arrived at under Steps (5—7a), #1 
and #8. 

Unit Price #5—Quantity determined in Step #2. 

Unit Price #6—Quantity determined in Step #3. 

Unit Price #7—Not applicable owing to apparent sur¬ 
plus of top soil stripped. 

Unit Price #8—Quantity to be determined from plans. 

May we request you review the procedure outlined 
herein and let us have your comments and/or approval 




thereof. We shall be pleased to again confer with yon in 
the event yon deem any phase of onr suggested method in¬ 
compatible with the terms of the agreement as executed 
by your client. Assuring you of our cooperation, we are 

Very truly yours, 

Dyker Building Co., Inc. 

H. C. Din net. 

For the Company. 
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JURISDICTION. 

Jurisdiction is conferred upon the Court by Section 101 
of Title 17 of the 1940 Edition of the Code of Laws for the 
District of Columbia. 

STATEMENT OF CASE. 

The parties will be designated herein as plaintiffs and 
defendants as they appeared in the court below. 

These appeals are from a judgment of the United States 
District Court for the District of Columbia entered on Jan¬ 
uary 14, 1949 (App. p. 26) overruling objections by both 
parties to the report and findings of a special master to 
whom the cause was referred to take the evidence and re¬ 
port his findings of fact and conclusions of law (App. p. 11). 

The defendant Dyker Building Co., Inc., entered into a 
contract with the United States for the construction of a 
housing project in the northeast section of Washington, 
D. C. (App. p. 100). As required by law, Dyker Building 
Co., Inc., as principal and the United States Fidelity & 
Guaranty Co. as surety executed and delivered to the United 
States a bond conditioned for the prompt payment by de¬ 
fendant Dyker Building Co., Inc., to all persons supplying 
labor and material in the prosecution: of the work provided 
for in said contract. 

In order to obtain the performance of the work required 
under the contract the Dyker Building Company, Inc., on or 
about September 9, 1942, entered into a subcontract with 
the plaintiffs for the furnishing of all labor and materials 
required by the plans and specifications for the excavating, 
filling, site-grading and stripping of top soil, and the fur¬ 
nishing of borrowed fill, and agreed to pay to the plaintiffs 
unit prices as set forth in said contract upon the basis of 
computations of quantities made by a disinterested engineer 
to be mutually designated by the parties. 

The contract provided that unit prices shall apply on 
quantities as measured in place. All quantities shall be 
computed by a disinterested engineer designated by the 
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parties from data indicated on the contract drawings as 
prepared by The Alley Dwelling Authority. The extent of 
top soil stripped, however, was to be determined by actual 
measurement of the spoiled banks with due correction for 
swell or else upon proper cross-sectioning of the areas from 
which top soil was stripped. (App. pp. 100,101,102). The 
contract further provided that the contractor and subcon¬ 
tractor agreed to be bound by the terms of the agreement, 
the general conditions, drawings and specifications as far 
as applicable to the subcontract, and that the subcontractor 
agreed to assume toward the contractor all the obligations 
and responsibilities that it, by those documents, assumed 
toward the owner. 

The plaintiffs, claiming to have supplied labor and ma¬ 
terial to the defendants of the value of $80,008.04, on ac¬ 
count of which they had received from the defendant $49,- 
700.00, brought action in the court below on April 22,1944, 
for the sum of $30,308.04, with interest thereon from Oc¬ 
tober 8, 1943 (App. p. 1). The defendants answered, de¬ 
nying liability and filed a counter-claim against the plain¬ 
tiffs (App. pp. 7, 8). 

The cause was then referred to the special master (App. 
p. 11). The hearings before the master were begun in 
August and concluded in September, 1944. The master did 
not file his report until June 1, 1948 (App. p. 31). Upon 
the filing of the master’s report the plaintiffs on June 11, 
1948 filed objections to the report (App. pp. 15,16), and the 
defendants on June 14, 1948 filed four objections to the 
master’s report (App. pp. 16, 17, 18, 19 and 20). The 
court below on January 14, 1949 entered an order over¬ 
ruling all of the objections to the master’s report, and 
entering judgment for the plaintiffs in the sum of $13,765.- 
96, with interest at the rate of 6% per annum from October 
8, 1943, the date of the plaintiffs’ final demand upon the 
defendant (App. pp. 26, 27). The defendant’s motion for 
a new trial or to amend the findings of fact and conclusions 
of law was overruled by order entered January 21, 1949. 

Defendants’ objections 1, 2 and 4 will be discussed in this 
brief, objection 3 (App. p. 18) being abandoned. 
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STATEMENT OF POINTS. 

1. The court below erred in bolding that the specifications 
did not limit the amount of top soil to be stripped to the 
quantity required for landscaping. 

2. The court below erred in allowing the plaintiffs inter¬ 
est from October 8,1943 on the amount found by the mas¬ 
ter to be due to the plaintiffs. 

3. The court below erred in holding that the amount of 
borrowed material to be brought from off the site was 12,- 
175 cubic yards instead of 2,079 cubic yards as found by 
the engineer. 

SUMMARY OF ARGUMENT. 

1. The specifications under which the work was prose¬ 
cuted provided that the stripped top soil was to be used for 
landscaping and was not to be used for any other purpose. 
If top soil in addition to that stripped was required for 
landscaping it was to be furnished by the defendant. The 
amount of top soil to be spread over the graded areas was 
4 inches. The plaintiffs knew in advance that 12,071 cubic 
yards was ample to do the landscaping, and yet they 
stripped 27,360 cubic yards of top soil 

2. The claim of the plaintiffs was unliquidated. They 
demanded $30,308.04. .The master found that they were 
entitled to $13,765.96. Since the quantities of labor and 
material furnished the defendant by the plaintiffs were to 
be computed by the engineer selected by the parties, and 
since the engineer never made a final computation of those 
quantities, it is obvious that the defendant could not at any 
time prior to the judgment have made an effective tender 
of any amount to the plaintiffs. 

3. As all of the surplus excavated materials on the site 
were required to be and were used for rough grading or 
filling, and since 10,096 cubic yards of the surplus top soil 
stripped by the plaintiffs were used as a substitute for 
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borrowed material to be brought to the site, that amount j 
should have been deducted from the total amount of bor- j 
rowed material. The master found that 12,175 cubic yards 
of borrow fill was necessary, but in so doing he did not de¬ 
duct therefrom the 10,096 cubic yards of top soil used as 
fill. On the contrary he added that quantity to the gross 
fill required from all sources of 38,727 cubic yards, as found j 
by the engineer, without any evidence from any source to j 
support that conclusion. The engineer after deducting the 
10,096 cubic yards of top soil used as fill from the gross fill 
required found that only 2,079 cubic yards of borrowed 
material were necessary to be brought to the site. 

ARGUMENT. 

I 

Defendants’ Objections 

j 

Defendants’ first objection to the report of the special 
master is directed to the holding that the contract provi¬ 
sions did not limit the quantity or quality of topsoil to be 
stripped. The defendants contend that the provisions of 
the contract for the stripping of topsoil limited the quantity 
to be stripped to approximately that required for land¬ 
scaping purposes. 

I 

The provisions of the principal contract and specifi¬ 
cations between the defendant and the United States 
were made part of the contract between the defendant 
and the plaintiffs. App. 103. 

Div. 1, Sec. 1-5, A., of the specifications provides 
“existing topsoil over ground area to be occupied by 
new building, streets, paved and surfaced areas, ancj 
all other areas where grades are to be changed shall 
be removed to an average depth of six (6) inches.” 

Div. 1, Sec. 1-5, B., provides: j 

“This topsoil will be re-used in connection with 
finished grading,” and 

“Topsoil shall not be used for any other purpose than 
landscaping work. ’ ’ App. 98. 
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Div. 20, Par. 3(B), p. 41 of Rebidding Snpp. provides 
that “if topsoil in addition to the original stored supply 
is required, it shall be furnished by the contractor.” 

This division of the Rebidding Supplement also pro¬ 
vides for both the quantity and the quality of the topsoil: 

20-1 Scope: 

All areas within the contract limits not occupied 
by buildings, roads, walks, and paved areas, shall 
be fine graded with topsoil as specified herein, 
unless indicated to be undisturbed. 

20-3 Fine Grading: 

(A) Fine grading shall be accomplished by 
spreading stored topsoil to a uniform aver¬ 
age depth of 4 inches over the prepared sub- 
grade. The finished grades shall be in ac¬ 
cordance with those shown on the grading 
plans. 

(B) All topsoil, either original or imported, shall 

(1) Contain no sub-soiL 

(2) Be free of stones, sticks, lumps, plants, 
roots, and similar extraneous matter. 

(3) Not be delivered or spread in a frozen 
or muddy condition. App. 99,100,101, 
102 . 

The above quoted specifications, “This topsoil will be re¬ 
used in connection with finish grading” and “Topsoil shall 
not be used for any other purpose than landscape work,” 
placed under the heading “Stripping of Topsoil” in the 
specifications necessarily limited the quantity to be stripped 
to the amount needed for its intended use. Otherwise, the 
landscaping specifications alone under “Lawns and Plant¬ 
ing” would have been sufficient. The above quoted extracts 
from the stripping specifications would have had no place 
under “Stripping of Topsoil” unless it related to the quan¬ 
tity to be stripped- The obviously dominant measure of the 
topsoil to be stripped was what was needed for landscaping, 
and could not be construed as a requirement that areas on 


which it was known that no suitable soil existed were to be 
stripped. It could not be supposed that the defendant 
undertook to purchase more than was needed for the land¬ 
scaping ; and what was needed was approximately stipulated 
by the specifications. 

Plaintiff Wm. Parreco qualified as an expert and stated 
that he knew how much topsoil would be required to do the 
landscaping (R. 202). 

Aside from this, the specifications provided “Existing” I 
topsoil over ground area to be occupied by new building, ! 
streets, paved and surfaced areas, and all other areas where 
grades are to be changed shall be removed to an average 
depth of 6" and stacked, ’ 7 etc. (Div. 1, Sec. 1-5-A). App. 98. 
The testimony shows that the total graded area was 1,625,525 
sq. ft. (Locraft (R. 352). The testimony of three of defend¬ 
ant’s witnesses was that about 50% of the total graded 
area contained topsoil (Dinney R. 609, Dlyn R. 655, Zuege 
R. 696.) Zuckerman testified (R. 525) that this figure was 
about 60%. Six inches of average stripping over that 50% 
of the site containing topsoil would produce a total of about 
15,051 cu. yds. (1,625,525 sq. ft. -r- 2 X 0.5 ft. — 27 = 15,051 
cu. yds.) of stripped topsoil, which obviously would be 
enough to provide the 12,071 cu. yds. required for the land 7 
scaping, (R. 280) after allowing enough for erosion, swell, j 
waste and compaction. Therefore, in addition to the limit¬ 
ing effect of the use specifications, there still is the limiting 
effect of the area, depth and physical condition of the soil 
to be stripped, which would produce approximately 15,051 
yds. 

The definitive word “suitable” is in the nature of the 
case implicit in the expression “existing topsoil.” It is 
evident that the words “stripping of topsoil” as used in 
the specifications were never intended to include those por¬ 
tions of the ground on which the top surface did not contain 
topsoil suitable for landscaping. Plffs’ witness Leroy Day 
testified that topsoil was not stripped over the area “on 
the other side of the road”; that “it was more of a white 
sand, some of it; and in one part of it was a swamp and a 
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lot of bushes.” (R. 141-142.) Parreco testified that he 
told Dinney defendants’ engineer “this topsoil I don’t think 
is worth taking np and I don’t think we onght to remove it” 
• • • “I don’t think it is worth removing and 1 don’t think 
we onght to take it up.” Locraft testified that when the 
soil was piled np in the stacks he was instructed to measure 
it and noticed that the stock piles contained quantities of 
material not usable as topsoil, but that he did not comment 
on it because he was only employed to compute its volume 
(R. 297). No computation was made of the quantity of 
unsuitable topsoil in some of the stock piles, but it is ap¬ 
parent that at least 10,096 cu. yds. was not up to specifica¬ 
tion since the government consented to that quantity being 
used for fill, whereas it had prohibited topsoil being so used. 

The plaintiffs claimed that they had been orally directed 
to strip all available top soil on the site. On this point 
the plaintiffs’ principal witness, William Parreco, testified 
(R. p. 18) that he never had any discussion with any rep¬ 
resentative of the defendant Dyker Company with respect 
to how much topsoil was to be taken up. He later testified 
(R. pp. 191,192, 200) that he was directed orally by three 
representatives of the defendant to strip all topsoil, re¬ 
gardless of amount. The three representatives of the 
defendant claimed by this witness to have given the instruc¬ 
tion just referred to, denied having given any such instruc¬ 
tion (R. pp. 386, 599, 657). On the contrary, three of 
defendant’s witnesses testify that the plaintiffs were orally 
warned not to strip in excess of 16,000 cubic yards of topsoil 
(R. pp. 598, 675, 699). If plaintiffs were ordered orally, as 
alleged, to “take it all up,” which is denied by defen¬ 
dant, such order would be for additional stripping over 
and above that called for by the specification under 
either of the foregoing interpretations, and any topsoil 
ordered to be stripped over and above the amount necessary 
to do the landscaping would be a change order and under 
the terms of the contract and the finding of the master, 
would have to be in writing. As this alleged order was not 
in writing, it was void, and plaintiffs cannot claim payment 


for more than 12,071 cubic yards stripped, under any cir¬ 
cumstances. 

The master was correct in finding that “defendant clearly 
intended that no change orders would be recognized unless 
they were definitely in wTiting, ,, but the master is in error 
in finding that defendant “attempted to change the provi¬ 
sions of the contract by merely giving verbal insructions. ,, 
(E. 700.) No attempt was made to change the provisions 
of the contract—only to interpret and to warn, plaintiffs. 

Certainly there is no justification in law or in good con- j 
science for -being required to pay for stripping a great deal 
more topsoil than could possibly be needed for landscaping, 
then to pay again for refilling the space from which it was 
stripped. The fact that if plaintiffs hadn’t used this excess 
topsoil for that purpose, borrow fill would have been neces¬ 
sary, is offset by the fact that if they hadn’t over-stripped 
the topsoil, the void thus created would not have existed 
in the first place and no fill would have been necessary. 

The undisputed evidence established that 12,071 cubic 
yards of stripped topsoil was sufficient to do all land¬ 
scaping (E. pp. 199, 280), notwithstanding which the plain¬ 
tiffs stripped 27,360 cubic yards of topsoil and subsoil, 
10,096 cubic yards of which were later used as fill, and 
5,193 cubic yards remained on the site after the comple¬ 
tion of the work. 

Notwithstanding the admitted excess of topsoil stripped, 
the master erroneously allowed the plaintiffs compensa¬ 
tion for the entire bulk of 27,360 cubic yards at $.60 per 
cubic yard. 

Since the quoted specifications limited the quantity to j 
be used to an amount easily computed, it is evident that j 
the master was in error in stating “No quantity limita¬ 
tion is mentioned in the contract between the parties, or 
in the contract plans and specifications. It is required 
only that it must exist in the specified positions.” App. 36 

The defendant contended before the master, in the court 
below, and here contends, that the contract called for the j 
stripping of only approximately so much topsoil as was j 




-’ •* v* >‘ v '• * ' • V . *'■:**■'■$? •* *r. * * •//•*. - • n T'*r* 'V* 1 -* v* 1 - ..tJ^RV-^P-7:.C£V 


10 

required or necessary to do the landscaping work; more¬ 
over, the specifications limited the quantity to be spread 
to 4" in thickness over a stipulated area; and plaintiffs 
knew the amount necessary for that purpose (R. p. 202). 
Furthermore, the Re-bidding Supplement provided that 
“if top soil in addition to the original stored supply is 
required, it shall be furnished by the (defendant) con¬ 
tractor.” The inquiry naturally arises required for what 
purpose? Therefore, since plaintiffs, without obtaining 
a change order, stripped more than twice as much topsoil 
as was necessary, they are entitled to be compensated 
only for the amount required to do the landscaping work. 
’That is, not more than 12,071 cubic yards. R (280) 

In Branoley v. United States, 96 U. S. 168, 24 L. Ed. 622, 
the plaintiff entered into a contract with the United States 
to furnish 880 cords of wood, more or less, for use at a 
military post, as determined to be necessary by the post 
commander. The post commander notified the plaintiff 
that only 40 cords of wood would be required. Only that 
quantity was accepted by the post commander, notwith¬ 
standing the plaintiff had cut 880-cords and had hauled 
800 cords thereof to within a short distance of the 
post Plaintiff sued to recover the difference between the 
amount he received for the 800 cords rejected by the post 
commander and what he would have received if the con¬ 
tract had been completed. The Court of Claims ruled 
against the plaintiff and the Supreme Court affirmed, hold¬ 
ing that the contract was a requirement contract. It said: 

“The contract was not for the delivery of any par¬ 
ticular lot, or any particular quantity, but to deliver 
at the Post of Fort Pembina 880 cords of wood ‘more 
or less, as shall be determined to be necessary by the 
post commander for the regular supply, in accordance 
with army regulations, of the troops and employees of 
the garrison of said post, for the fiscal year beginning 
July 1st, 1871’. These are the determinative words 
of the contract, and the quantity designated (880 cords) 
is to be regarded merely as an estimate of what the 



officer making the contract at the time supposed might 
be required.” 

A 

In the later case of Smoot v. United States, 237 U. S. 38, | 
59 L. Ed. 829, the plaintiff entered into a contract with the 
United States to fnrnish for a Government filtration plant a 
stated quantity, more or less, of filter sand, to be deposited 
in certain filter beds at a stated unit price per cn. yd., the 
contract and specifications showing that the quantities 
mentioned were approximations only. After a substantial j 
quantity of the sand had been delivered, the Government 
engineer in charge of the work wrote the plaintiff, giving 
him a monthly schedule of quantities to be delivered, which 
schedule exceeded in amount by approximately 20,000 cubic 
yards, the amount of sand required by the contract. The 
plaintiff enlarged his plant and made provision to furnish 
the additional quantity of sand. The Government refused 
to accept and pay for the amount of sand in excess of that j 
required for the filters. 

In an action brought by the plaintiff in the Court of j 
Claims to recover the profit he would have realized had the | 
Government accepted and paid for the entire quantity of 
sand, the judgment went against the plaintiff. On review 
by Ihe Supreme Court the judgment was affirmed, the 
Court saying: 

“The obviously dominant measure of the sand to 
be furnished was what was needed for the filters, and 
the figures in the letter on their face were the engi- I 
neer’s estimate of what would be needed, not an order j 
for those amounts whether needed or not Here no 
one could have supposed that the United States under¬ 
took to purchase more than was needed for its plant, 
and what was needed was only roughly estimated in 
round numbers by the engineer.” 

i 

In Maryland Dredging & Construction Co. v. Coplay 
Cement Mfg. Co., 265 Fed. 842, 844, the parties entered into 
a contract for the sale by the defendant to the plaintiff 
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of 225,000 barrels of cement to be used in the construction 
of a dry dock. The contract contained this provision: 

“That the cement company agrees to sell and the 
buyer agrees to purchase Saylor’s Portland cement as 
follows: 225,000 (approx.) barrels in carloads f.o.b. 
cars, buyer’s siding, League Island Navy Yard, Phila., 
Pa. • • • • The quantity of Saylor’s Portland cement 
mentioned is for use in the work described, and if 
buyer shall sell or otherwise dispose of any portion of 
said cement, or use portion thereof in any work other 
than described herein, or fail to comply with terms 
of payment or any of the conditions and limitations in 
this agreement, the cement company may at its option 
decline to make further deliveries hereunder; the buy¬ 
er remaining liable for all unpaid accounts.” 

In an action brought by the Dredging Company to re¬ 
cover for the Cement Company’s breach of contract in fail¬ 
ing to deliver 225,000 barrels of cement, a verdict was 
returned in favor of the plaintiff. This verdict was, on 
motion for a new trial, set aside, the court saying: 

“In the present case there was no averment in the 
statement of claim that 225,000 barrels of cement was 
the quantity required for the construction of the dry 
dock, nor was there proof at the trial that that quan¬ 
tity was required. The contract clearly falls within 
the class where the quantity, although approximately 
stated, is to be determined according to the plaintiff’s 
requirements for the construction of the dry dock, for 
it is agreed that it shall not sell it, nor use it for any 
other purpose, and whether the quantity stated is more 
or less than the quantity it is entitled to call for de¬ 
pends upon the requirements of the contract so long 
as it acts in good faith.” 

See also William C. Atwater '& Co. v. Terminal Coal 
Corp. f 32 F. Supp., 178,181. 

In the instant case it was not alleged that 27,370 cubic 
yards of top soil was required to do the landscaping. On 
the contrary, it was admitted by all that 12,071 cubic yards 
was ample to do all of the landscaping. 
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Defendant contends that under the Smoot case and other 
cases cited, plaintiffs, knowing how much top soil was 
needed, and being paid by the yard for stripping, were lim¬ 
ited to approximately the quantity required; that if plain¬ 
tiffs in order to collect more money for stripping, doubled 
the quantity stripped, their act in so doing was wrongful 
and they are not entitled to compensation for stripping 
more than 12,071 cubic yards. 

Defendants’ Second Objection 

The defendants’ second objection to the master’s report 
is directed to the action of the master in allowing the plain¬ 
tiffs interest at the rate of 6% per annum from October 8, 
1943, the date of their final demand upon the defendants. 
This objection is based upon the ground that the plaintiffs’ 
claim was unliquidated, and that Section 2708 of Title 28 of 
the 1940 Code of Laws for the District of Columbia limits 
the allowance of interest in such cases from the date of the 
judgment only. 

The Section provides: 

“Interest on judgments for damages in actions in 
contract or tort. In an action to recover damages for 
breach of contract the judgment shall allow interest on 
the amount for which it is rendered from the date of 
the judgment only; but nothing herein shall forbid the 
jury, or the court, if the trial be by the court, from 
including interest as an element in the damages 
awarded, if necessary to fully compensate the plain¬ 
tiff.” 

That the claim of the plaintiffs was unliquidated is 
clearly shown, not only by the testimony, but as well by the 
master’s finding. By referring to the complaint and the 
master’s finding the unliquidated nature of the claim ap¬ 
pears obvious from the following examples: 
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Amount claimed by plaintiffs for 
removal and disposal of trees, 

etc. . 

Amount found by the Master.... 
Amount claimed for general ex¬ 
cavating . 

Amount found by the Master.... 
Amount claimed for furnishing 

and placing borrow fill. 

Amount found by the Master.... 
Amount claimed for furnishing 
and placing gravel fill under 
floors, and carrying gravel by 
hand, and difference between 
bank run gravel and clean 

gravel. 

Amount found by Master. 


$450.00 

$285.00 

$16,365.00 

$12,484.80 

$20,460.60 

$10,957.50 


$1,743.64 

$936.00 


It must also be remembered that under the contract the 
quantities had to be determined by the engineer se¬ 
lected by the parties. The defendants had no means at 
hand for determining the amount, if anything, due the 
plaintiffs until the engineer selected for that purpose 
had computed the quantities. The undisputed evidence 
shows that the engineer had never arrived at a final 
computation of quantities. (App. 65) 


In addition to the foregoing, a number of items claimed by 
the plaintiffs were disallowed. 

In Fries , Beall <& Sharp Co .v. Livingtone, 56 App. D. C., 
209, decided April 5, 1926, the action was for breach of 
warranty in the sale of roofing material. The case was 
tried without a jury and a judgment entered in favor of the 
plaintiff, with interest from a date prior to the entry of 
the judgment. In reversing the judgment this Court said: 

“The damages in this case being unliquidated, in¬ 
terest should not have been allowed until after the 
entry of judgment. White v. Miller, 71 N. Y. 118, 27 
Am. Rep. 13; Lewis v. Rountree, 79 N. C. 122, 28 Am. 

. Rep. 309; 24 R. C. L. 256 The judgment is reversed, 
with costs, and cause remanded for a new trial.” 








The question was again considered by this Court in 
Shima v. Brown, 77 U. S. App. D. C. 115, 116. There the 
action was to recover for hoard, including room, which 
appellee claimed to have furnished to appellant and his 
wife during eight years under an agreement by the appellant 
to pay a fair and reasonable sum. Appellant denied mak¬ 
ing the agreement, and the periods, if any, in which board 
was furnished under it were in dispute. Appellee’s state¬ 
ment of account listed some 97 items, including board for 
90 months at $50.00 per month and seven payments, all of 
which were contested. The jury returned a verdict in 
favor of the appellee for $2,750.00 “without interest.” 
The court added interest from the time suit was filed. 

In reversing the judgment, this Court said: 

“We think the court erred in adding interest to the 
jury’s verdict. Though the parties stipulated at pre¬ 
trial ‘that the sum of $50 per month for two people is 
a fair and reasonable sum, ’ this could not turn the suit 
for breach of contract into a suit to recover a liquidated 
debt. The stipulation merely answered, after the suit 
was filed, one of several questions which would other¬ 
wise have had to be tried. It left in dispute not only 
the question whether the contract was made but various 
other questions, including the periods during which 
appellee furnished board to appellant and his wife, 
the periods during which he furnished it to one of them 
alone, the fair value of the board of one person, and the 
payments, if any, which appellant had made on account. 
Appellee therefore was not entitled to interest before 
judgment. ‘The case is remanded to the court below, 
with a direction to enter a judgment for * • • the 
damages assessed by the jury, with interest on such 
judgment from the time it shall be entered until it 
shall be paid’.” 

The contract and bond in the instant case were made, and 
the work was to be performed, in the District of Columbia. 
In III. Surety Co. v. John Davis Co., 224 U. S. 376, 61L. Ed. 
1206, it is said: 

“The contract and bond were made in Illinois and were 
to be performed there. Questions of liability for inter- 
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est must therefore be determined by the law of that 
state.” 

In United States v. Maryland Casualty Co., 38 Fed. Snpp. 
479, decided in 1941, a suit against the principal Govern¬ 
ment contractor and its surety on a claim of a sub-contrac¬ 
tor, the plaintiff claimed interest from the date of the 
filing of the suit. Judge Chestnut held that the plaintiff 
was not entitled to interest from the date of the filing of the 
suit In his opinion the court said: 

“There are decisions to the effect that the allowance 
of interest in these cases is to be governed by the law 
of the state where the contract was made and the 
work was to be performed. Illinois Surety Co. v. Davis 
Co., 224 U. S. 376,381, 37 S. Ct. 614,61 L. Ed. 1206— 

• • • I understand it is conceded by'counsel for the use 
plaintiff that the allowance of interest in a case of this 
kind is, by the Maryland law, discretionary with the 
jury or court. • • • At the most, interest in this case 
could not fairly be allowed prior to the filing of suit. 

• • • But when suit was filed the amount of the use 
plaintiff’s claim was not admitted but was in dispute 
and has been successfully resisted to the extent of 
nearly $6,000 by the defendants. This with other fea¬ 
tures of the case above reviewed seems to reasonably 
call for the disallowance of interest in this particular 
case.” (Emphasis supplied) 

Here plaintiffs claim $30,308.04 and the master’s finding 
for them was $13,765.96, a reduction in the amount of $16,- 
542.08. 

Obviously no effective tender could have been made by 
the defendants until the engineer selected by the parties 
had computed the quantities as provided in the contract. 

If it be argued that the question of allowance of interest 
prior to the date of judgment was discretionary with the 
court below, defendants contend that under all the circum¬ 
stances, including the great delay of the master in filing his 
report, over three years, it was an abuse of discretion to 
allow interest before entry of judgment. 
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It is, therefore, submitted that under the provisions of 
the local Code, the decisions of this Court and the Federal 
decisions, the plaintiffs are not entitled to interest before 
the entry of judgment. 

Fourth Objection of Defendants 

The fourth objection of the defendants to the master’s 
report deals with top soil used as borrow fill. Plaintiffs 
contend that the quantity of borrow fill should be deter¬ 
mined by measurement made at the borrow pits. Defendant 
relies on the contract provisions: 

“All quantities shall be computed by a disinterested 
qualified professional engineer, as may be mutually, 
designated by both parties hereto, from data indicated j 
on the contract drawings as prepared by the Alley 
Dwelling Authority ’’; 

and contends that the language of the contract is not; 
ambiguous and clearly indicated the source from which the 
data was to be obtained by the selected engineer for com¬ 
puting the quantities. The master found in accordance 
with defendants’ contention in this respect. (App. 51, 52) 

Under the method selected, the gross fill or void must be 
computed from the contract documents (that is, the gross; 
space between the original terrain as shown on the topo¬ 
graphical plat—PL Ex. 3-X, and the final finished grade, 
less an allowance for the topsoil stripped and reused for 
landscaping); from this volume of gross void must be de¬ 
ducted the aggregate of all items of surplus excavated ma¬ 
terial and other spoil used and graded on the site. 

Further, the term “spoil” includes not only items of ! 
surplus excavated material and other spoil “which was de¬ 
posited on the site,” as found by the master, but includes 
any other usable material which was on the site by whom¬ 
ever deposited: it merely had to be on the site and intended 
for no special use. 

Locraft, the engineer selected by the parties to compute 
the quantities to be paid for under the unit price contract, 










testified (R. 272) that 38,727 cu. yds. of gross fill was re¬ 
quired from all sources. He further testified (R. 284) that 
this computation of gross fill or void was based upon quan¬ 
tities computed from the contract drawings “plus adjust¬ 
ment for excess cut due to topsoil removal Excess cut 
due to topsoil removal would not include the void caused by 
the specified stripping of topsoil, since the cut so caused 
would not be excess cut as the material so stripped would be 
reused for landscaping. When Locraft spoke of the gross 
fill from all sources he could not have had in mind the 4" 
space above the sub-grade since that space would be occu¬ 
pied by topsoil replaced but never by fill. 

When witness Locraft was questioned about the fill that 
was obtained from spoil on the site he deducted the spoil 
from excavation and specifically the spoil from footings, 
utilities, and topsoil icsed as fill. He further testified: 

Q. How much soil or material available for fill was 
derived from the rough grading or cut? A. In our 
letter of February 26, 1944, it is revealed that 22,370 
cu. yds. of general excavation is available for use as 
fill on the site. 

Q. Now tell me how many cu. yds. of topsoil were 
used for fill? A. There were 9348 cu. yds. of topsoil 
reused as fill 

Q. How many yards of material were taken from 
footings and utilities? A. There were 1558 cu. yds. of 
fill obtained from the wall and pier footings in the cut 
area of the site. 

Q. What amount of material available for fill was 
provided by the utilities? A. The water and sewer 
lines had 2844 cu. yds. of material available for fill 
at the site. 

Q. Now, do I understand that these quantities that 
you have given us represent material on the site that 
could be used for fill and was used for fill. A. Yes, 
that material was all on the site. 

Q. Now, what was the total amount of cu. yds. of 
fill required from all sources? (R. 272). A. That was 
38,727 cu. yds. of material required as fill. 

Q. How do you arrive at the quantity that you say 
was necessary to be brought to the site from other 




places? A. By subtracting the cut, which is 22,370, 
from the gross fill, which is 38,727, we obtained the 
amount of fill necessary. 

Q. In arriving at that figure of 16,357, did you take 
into consideration the material that was available from 
the footings, the utilities, and the topsoil? A. No, that 
was not included in that consideration. 

Q. Well now, including those items, what do you find 
the quantity of fill to be brought from off the site to be? 
A. The sum in the footings, the sum in the topsoil, and 
the sum of the utilities should all he deducted from 
that 16,000. (Meaning the 16,357 just given—explana¬ 
tion supplied.) 

Locraft’s testimony that 9,348 cu. yds. of topsoil was 
reused as fill is better understood from the fact that 9,348 
cu. yds. plus 8% equals 10,096 cu. yds., this 8% being an 
adjustment made by Locraft for swell. 

The engineer Hall testified: 

Q. Did you compute the volume of the gross space or 
void between the surface of the ground after the top¬ 
soil was stripped and the subgrade required for the 
receipt of finished topsoil and finished pavement? I 
mean, the total space or void before any soil of any 
kind is considered? A. You mean, the fill? 

Q. Yes. A. There were 39,252 yards. 

Q. Does that figure represent the greatest quantity 
of fill the tract would take without varying from the 
contract drawings? A. Yes. 


Q. You told us that you computed the gross space or 
void to be 39,252 cubic yards? A. That is correct. (R. 
498). 

Q. Did you determine the amount of fill that was 
necessary to be brought in from off the site in order to 
finish the grading level? A. Yes, sir. 

Q. In arriving at that figure what element did you 
consider? A. We used the total cut which I gave you 
before, 22,400 cubic yards, and the figure of 931 cubic 
yards for spoil from utilities, 2,356 cubic jards spoil 
from footings, 344 cubic yards spoil from construction 
debris, 9,348 cubic yards, which was the item we were 
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given to understand had been agreed upon as being the 
total amount of excess top soil which was pnt into filL 
That gave me a total of 35,379 cubic yards of material 
available to make the fill, which amounted to 39,252 or 
gave me a net of 3,873 cubic yards of borrow required 
to furnish these items which we had taken into account. 
(R. 498, 499) 

Q. Did your finding include any modification of the 
extent of excavating or fill required by the revised 
grading of Kenilworth Avenue and Foote Street? A. 
This computation does not include that. 

Q. You say you did make that computation? A. I 
made the computation, but this computation does not 
include it. (R. 499) 

Deducting 1885 cubic yards of fill in Kenilworth Avenue 
due to a change order shows that according to Hall the net 
amount of borrow fill required was 1988 cubic yards (App. 
57, 58). Locraft’s computation was 2,097 cubic yards, or 
91 cubic yards more than Hall’s. 

From the above it is clear that the gross void of 38,727 
cu. yds. included the entire void indicated by the contract 
drawings, plus the void created by all excess stripping of 
topsoil, and that the void occupied by the 10,096 cu. yds. 
of so-called topsoil which was used as fill was included. 

Therefore, the master was correct in his finding that “all 
of the surplus topsoil used on the site would reduce by an 
equal volume the amount of borrowed fill required to be 
hauled to the site,” and wrong when he added “and the 
surplus topsoil reused as fill reduced the borrowed fill to 
12,175 cUh yds. actually hauled to the site.” (App. 61) It 
is clear that the 10,096 cu. yds. of so-called surplus topsoil 
reused as fill reduced the borrowed fill to 2,079 cu. yds. 
(12,175-10,096 cu. yds.) This quantity is in keeping with 
the statement of Locraft, the engineer selected by the par¬ 
ties, who testified that if Parreco had properly handled the 
job there should have been no occasion to bring in any bor¬ 
rowed material from off the site. (R. 261) Thus it will be 
seen that both engineers, Locraft and Hall, included in their 
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computation of gross fill required from all sources the item 
of 10,096 cubic yards of excess top soil used as :S1L 
The master in his report (App. 56) said: “Locraft’s 
computation for gross void was 38,727 cubic yards. Philip j 
B. Hall, a witness in behalf of defendant, testified (Record 
493) that he computed the gross fill, using the data on the 
contract drawing, to be 39,252 cubic yards. This is less than 
1.5 per cent, difference.” 

In reaching his conclusion with respect to the number of 
cubic yards of borrowed material brought to the site by 
the plaintiffs, the master, according to his report, took into 
consideration the following elements: 

“The procedure used in this report was to deduct j 
from the total gross fill all items of surplus excavated 
material and other spoil which was deposited on the 
site, and the balance would be the quantity of borrow 
fill required to fill and rough grade the site.” 

“The testimony established that all of the spoil re¬ 
sulting from the general excavation of the site was 
used as fill. The use of this spoil as fill would reduce 
by an equal volume the quantity of borrowed fill re- j 
quired to be hauled to the site.” (App. 45). 

“An excessive quantity of top soil was stripped and I 
stacked on the site. After the top soil required for 
finish grading and landscaping work had been used, as 
much as possible of the balance was used as filling and 
rough grading material.” (App. 42) 

“A total of 27,360 cubic yards of top soil was 
stripped and stacked on the site. One> portion consist¬ 
ing of 12,071 cubic yards was spread over the site as 
finish grading and landscaping. Another portion con-! 
sisting of 10,096 cubic yards was used as rough grading 
and filling, as a substitute for borrow fill.” (App. 43) j 
“All of the surplus top soil used on the site would 
reduce, by an equal volume, the amount of borrowed 
fill required to be hauled to the site;” (App. 61) 

“In his November 13th findings (Def. Ex. #9) Lo- 
craft states that he computed the gross fill between 
finish grade and existing grade. The testimony shows j 
that this void was partly filled by using all surplus: 
excavated material or spoil on the site and balance of j 
the void was filled by borrowed fill, hauled to the site 
from the borrow pits.” (App. 44) 
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“Locraft testified (R. 278)—Reduction of fill on 
Kenilworth Avenue would reduce the amount of bor¬ 
rowed fill necessary to be brought in by 1,885 cubic 
yards. Locraft’s finding (R. 272) for the item of gross 
fill, amounting to 38,727 cubic yards, was computed 
from data on the contract drawings, and does not reflect 
this reduction of 1,885 cubic yards in the fill required. 

“Plaintiffs do not confirm or deny that this change 
in grade on Kenilworth Avenue was made, and dp not 
agree or disagree with the computations as made in 
Mr. Locraft’s finding for this deduction of fill. ,, 
(App. 57) 

“The Locraft finding (R. 356) of 38,727 cubic yards 
of gross fill is based upon quantities computed from 
the contract drawings with adjustment for excess top 
soil . This procedure complies with the provisions in 
the contract between the parties. 

“The plaintiffs and defendants have not offered any 
testimony which provide (proves) that Mr. Locraft’s 
finding of 38,727 cubic yards for the item of gross fill 
was incorrect. 

“The surplus stack of top soil which was left on the 
site at the completion of the project and not re-used 
made it necessary to fill this extra void with an equal 
volume of borrow fill. The evidence (R. 356) shows 
that this additional void, due to some of the top soil 
not being re-used as fill, was included in the Locraft 
finding for gross fill required. (App. 45) 

“The following is a summary of item 4, relating to 
furnishing and placing borrow fill: 


Locraft’s computations for total 
gross fill 

Deductions from gross fill: 

A. General Excavation spoil. Lo¬ 
craft’s computations less deduc¬ 
tions 

B. Extra excavation spoil cut from 
Kenilworth Ave., Foote Street and 
Blocks 1 and 5 


Cubic Cubic 
Yards Yards 

38,727 


19,662 


1,146 
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C. Surplus spoil from cuts for util¬ 
ity pipes 

501 


D. Construction debris 

300 


E. All footing excavation spoil 

3,058 


Deductions due to spoil left on the 
site 

24,667 


Deduction due to a reduction in fill 
in Kenilworth Ave. 

1,885 


Total Deductions 

26,552 

26,552 

Total Borrowed Fill Required 


124.75 


‘‘At 90^ per cubic yard, this makes a total of $10,- 
957.50. ,, (App. 58) 


Applying the rulings of the master (1) that there was no 
evidence that Locr aft’s finding of 38,727 cubic yards as the 
quantity of gross fill required from all sources was incor¬ 
rect; (2) that the use as fill of all spoil resulting from the 
general excavation of the site would reduce by an equal 
volume the quantity of borrowed fill required to be hauled 
to the site; (3) that 10,096 cubic yards of surplus top soil 
was used as rough grading and fill, as a substitute for 
borrowed fill, and (4) that all of the surplus top soil used 
as fill would reduce by an equal volume the amount of bor¬ 
rowed fill required to be hauled to the site, it would seem 
clear that in order to determine the amount of borrowed 
material to be brought to the site, the 10,096 cubic yards 
of surplus top soil, as well as all other spoil, should be 
deducted from the gross fill required from all sources, and 
that the master was in error in adding that amount to the 
gross fill instead of deducting it. When deducted, as was 
done by the engineer whose computations were accepted 
by the master, the amount of borrowed material brought 
to the site was 2,079 cubic yards instead of 12,175 cubic 
yards found by the master. This quantity is in keeping 







with the testimony of the engineer selected by the parties, 
to the effect that if the plaintiffs had properly handled the 
job there would have been no occasion to bring in borrowed 
material from off the site (R. 261). 

If payments by the defendant to the plaintiffs are to be 
made in accordance with the master’s report, this item of 
10,096 cubic yards of excess top soil and sub-soil mixed 
will have “been paid for three times: First, as over-strip¬ 
ping, $6,057.60; second, for re-placing this surplus top soil 
as fill, $6,057.60, and, third, when this quantity of surplus 
top soil used as fill was not deducted from the gross fill, 
$9,086.40 (App. pp. 72, 73). 

It is, therefore, submitted that defendant’s objection 4 
to the master’s report should have been sustained and the 
plaintiffs allowed compensation for only 2,079 cubic yards 
of borrowed fill, instead of 12,175 cubic yards as errone¬ 
ously found by the master. 

CONCLUSION. 

If, as contended by the defendant, the plaintiffs should 
not have stripped more than 12,071 cubic yards of top soil, 
and that only 2,079 cubic yards of borrowed material were 
necessary to be brought to the site to complete the rough 
grading, it follows that the defendant was overcharged on 
these two items in the respective amounts of $9,173.56 and 
$9,086.40, a total of $18,259.96. Deducting from this total 
overcharge the $13,765.96 found by the master to be due 
the plaintiffs, results in a net overcharge of the defendant 
in the sum of $4,493.84, for which amount the defendant is 
entitled to judgment against the plaintiffs. 

If, however, this Court should conclude that the plaintiffs 
are entitled to recover in any amount, then, it is submitted 
that interest should not be allowed on such amount until 
entry of judgment therefor. 

Joseph T. Shebieb, 

100115th St., N.W., 
Washington, D. C., 

Attorney for Appellants in No. 10190. 






BRIEF FOR APPELLEES IN NO. 10190—APPELLANTS 

IN NO. 10191. 


IX THE 

United States Court of Appeals 

for the District of Columbia Circttit. 

Jan tary Term, 1949. 


No. 10190 

DYKER BUILDING COMPANY, INC., a Corporation, 

et al.. Appellants, 


UNITED STATES OF AMERICA, to the Use of 
THEODORE PARRECO, et al., Appellees , 

arid 

No. 10191 

UNITED STATES OF AMERICA, to the Use of 
THEODORE PARRECO, et al., Appellants , 


DYKER BUILDING COMPANY, INC., a Corporation, 

et al., Appellees. 


Appeals from the United States District Court for the 


Cota 


, . District of Columbia. 

Of A pp‘;C.'i 


tv the 

0:**rici >jf Cvf:nnb'Q. Ci r cuii 

i.i'3 it0'■ i^4b 




C i). i^rxrJ/^ 


KJ 


l£HK 


Alexander M. Heron, 

John J. Donnelly, Jr., 
Munsev Building, 

V C 7 

Washington, D. C., 
Attorneys for Use Plaintiff’s. 


Press or Byron S. Adams, Washington, D. C. 








INDEX 


Page 


Jurisdiction. 2 

Counterstatement of Case. 2 


Statement of Points 



Summary of Argument 



Argument 


1 . The Decision of the Engineer is Final. 5 

2 . The Quantities of Borrow Fill Should Have been 

Measured at the Borrow Pit. 12 

3. Costs of Reference. 15 

4. Top Soil . 16 

5. The Master’s Finding as to Borrow Fill. 18 

6 . Interest. 20 

Conclusion . 24 


TAJBLE OF CASES. 

Bayne v. Morris, 1 WalL 97. 11 

Bippus v. Richards, 18 App. D. C. 293 . 21 

Calderon v. Atlas Steamship Co. 170 U. S. 272. 15 

Chicago & Santa Fe R. R. v. Price, 138 U. S. 185. 10 ; 

City of St. Charles v. Stookey, 154 Fed. 772 . 11 

Crescent Mining Company v. Wasatch Mining Co., 151 

U. S. 317, 323 . 23 

Curtis v. Innerarity, 6 How. 146, 154 . 22,23 

District of Columbia v. Camden Iron Works, 181 U. S. 

453,464. 23 

District of Columbia v. Railroad Company, 8 App. 

D. C. 322, 377 . 23 

Fries, Beall and Sharp Co. v. Livingston, 56 App. D. C. 

209,12 F. 2d 150 .. 22 ' 

Illinois Surety Co. v. U. S., 240 U. S. 214. 15 

Kihlberg v. United States, 97 U. S. 398 . 6,9 

London and Lancashire Indemnity Company v. Smoot, 

52 App. D. C. 378, 287 F. 952 . 21 



























11 


Index Continued. 


Page 

Martinsburg & Potomac R. R. Co. v. March, 114 U. S. 

549. 9 

McCullough v. Clinch-Mitchell Construction Co., 71 F. 

2d 17, C. C. A. 8th. 5 

Moulor v. American Life Insurance Company, 111 U. S. 

335,. 15 

Mo wry v. Whitney, 14 Wall. 620, 653 . 22 

Miller v. Robertson, 266 U. S. 243, 257 . 22 

Nicolopole v. Love, 39 App. D. C. 343 . 15 

Noonan v. Bradley, 9 Wall. 394 . 15 

Royal Indemnity Company v. Woodbury Granite Com¬ 
pany, 69 App. D. C. 364,101 F. 2d 689 . 24 

Rust Eng. Co. v. Lehigh Structural Steel Co., 65 App. 

D. C. 77, 79 F. 2d 830 . 11 

Shima v. Brown, 77 U. S. App. D. C. 115, 116, 117, 133 

F. 2d 48. 22 

Spalding v. Mason, 161 U. S. 375 .22, 23 

Sweeney v. U. S., 109 TJ. S. 618. 9 

U. S. v. Gleason, 175 U. S. 588 . 7 

U. S. v. Hurley, 182 Fed. 776, C. C. A. 8th ...8,10 

Wenzel & Henoch Const. Co. v. Metropolitan Water 

Dist., 18 Fed. Supp. 616. 10 

Wicker v. Hoppock, 6 Wall. 94, 99 . 21 

TABLE OF STATUTES, RULES AND TEXTS 

Page 

District of Columbia Code, 1940 Edition 

Title 17, Section 101. 2 

Title 28, Paragraph 2701; March 3, 1901, 31 Stat. 

1377. ch. 854 . 3 

“ 1178; July 1, 1902, 32 Stat. 

610, ch. 1352 . 3 

“ 2707; March 3, 1901, 31 Stat. 

1378, ch. 854, Par. 1184.3, 21 

“ 2708; March 3, 1901, 31 Stat. 

1378, ch. 854, Par. 1185 3, 21 

40 U. S. C. 270a, b, c, and d. 15 

Federal Rules of Civil Procedure—Rule 53 (e)(2) _3,21 

Clark, Contracts, p. 593 . 15 
























IN THE 


i 


United States Court of Appeals 

fob the District of Columbia Circuit. 
January Term, 1949. 


No. 10190. 

DYKER BUILDING COMPANY, INC., a Corporation, 
UNITED STATES FIDELITY AND GUARANTY 
COMPANY, a Corporation, Appellants, 

v. 

UNITED STATES OF AMERICA, to the Use of THEO¬ 
DORE PARRECO, Individually and as Executor of 
the Estate of JAMES PARRECO, Deceased, ED¬ 
WARD PARRECO and WILLIAM PARRECO, Co¬ 
partners Trading Under the Name and Style of 
JAMES PARRECO & SON, Appellees, 

and 

No. 10191. 

UNITED STATES OF AMERICA, to the Use of THEO- i 
DORE PARRECO, EDWARD PARRECO, WIL¬ 
LIAM PARRECO, and THEODORE PARRECO, 
Executor of the Estate of JAMES PARRECO, De¬ 
ceased, Appellants. 

V. . ; 

DYKER BUILDING COMPANY, INC., a Corporation, 
UNITED STATES FIDELITY AND GUARANTY 
COMPANY, a Corporation, Appellees. 


Appeals from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEES IN NO. 10190—APPELLANTS 

IN NO. 10191. 



2 


JURISDICTION. 

Jurisdiction is conferred upon the Court by Section 101 
of Title 17, 1940 Edition of the Code of Laws for the Dis¬ 
trict of Columbia. 

COUNTERSTATEMENT OF CASE. 

In addition to the statement of the plaintiffs it should 
be pointed out that the subcontract (App. 100-3) provided 
that the unit prices provided “should apply on quantities 
as measured in place and furthermore include full payment 
in behalf of the performance of all incidental work required 
but not expressly mentioned in the schedule of unit prices, 
• * * ”. The subcontract also provided: 

“All quantities shall be computed by a disinterested 
qualified professional engineer as may be mutually 
designated by both parties hereto from data indicated 
on the contract drawings as prepared by the Alley 
Dwelling Authority. The extent of top soil actually 
stripped shall, however, be determined by actual meas¬ 
urement of the spoiled banks with due correction for 
swell or else upon proper cross sectioning of the areas 
from which top soil was actually stripped. The cost 
of said professional engineer’s services shall be borne 
entirely by the Subcontractor.” (App. 102). 

The court adopted as its findings the report and findings 
of fact of the Special Master (App. 26). The Special Mas¬ 
ter found that the amount of top soil stripped by the use 
plaintiffs, 27,360 cubic yards, was in conformity with the 
contract (App. 34-38, 72). The Master rejected the final 
findings of the engineer (App. 109) with regard to the 
amount of borrow fill required and found that 12,175 cubic 
yards of such fill was required by the contract (App. 72, 
51-57). He found as a fact that the use plaintiffs were 
entitled to interest upon the amount of their claim (App. 
74-76). 
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STATUTES AND RULES INVOLVED. 

District of Columbia Code—1940 Edition—Title 28: 

Paragraph 2701. Rate of interest in absence of Agreement 
—Judgments against the District. 

The rate of interest in the District upon the loan or for¬ 
bearance of any money, goods, or things in action, and the 
rate to be allowed in judgments and decrees, in the absence 
of expressed contract as to such rate of interest, shall be 
$6.00 upon $100.00 for one year, and at that rate for a 
greater or less sum or for a longer or shorter time; pro¬ 
vided, that interest when authorized by law, on judgments 
against the District of Columbia, shall be at the rate of not 
exceeding 4 per centum per annum. (March 3, 1901, 31 Stat. 
1377, ch. 854, Par. 1178; July 1, 1902, 32 Stat. 610, ch. 1352. 

Paragraph 2707. Interest on Judgments for Liquidated 
Debt. 

In an action in the District Court of the United States 
for the District of Columbia to recover a liquidated debt 
on which interest is payable by contract or by law or usage 
the judgment for the plaintiff shall include interest on the 
principal debt from the time when it was due and payable, 
at the rate fixed bv the contract, if anv, until paid. (Mar. 
3, 1901, 31 Stat. 1378, ch. 854, Par. 1184.) 

Paragraph 2708. Interest on judgments for damages and 
actions in contract or tort. 

In an action to recover damages for breach of contract 
the judgment shall allow interest on the amount for which 
it is rendered from the date of the judgment only; but noth¬ 
ing herein shall forbid the jury, or the Court., if the trial I 
be by the Court, from including interest as an element inj 
the damages awarded, if necessary to fully compensate the 
plaintiff. In an action to recover damages for a wrong the 
judgment for the plaintiff shall bear interest. (March 3, 
1901, 31 Stat. 1378, ch. 854, (1185)). 

Federal Rules of Civil Procedure—Rule 53(e)(2). In 
Non jury Actions. In an action to be tried without a jury 
the Court shall accept the Master’s findings of fact unless 
clearly erroneous. Within ten days after being served 
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with notice of the filing of the report any party may serve 
written objections thereto upon the other parties. Appli¬ 
cation to the Court for action upon the report and upon 
objections thereto shall be by motion and upon notice as 
prescribed in Rule 6(d). The Court after hearing may 
adopt the report or may modify it or may reject it in whole 
or in part or may receive further evidence or may recom¬ 
mit it with instructions.’ ’ 

STATEMENT OF POINTS. 

1. The Court below erred in failing to hold that the con¬ 
tract required payment for borrow fill on the basis of 
measurements made at the borrow pit. 

2. The Court below erred in failing to hold that the de¬ 
fendants were bound by the first and final findings of the 
engineer made on September 30, 1943 and that the engi¬ 
neer had exhausted his authority upon the making of such 
findings. 

3. The Court below erred in assessing one-half of the 
cost of the reference to the Special Master against the use 
plaintiffs. 


SU] 


AEY OF ARGUMENT. 


1. The contract provided (App. 102) that the unit prices 
provided should apply on quantities as measured in place. 
It provided that all quantities should be computed by a 
disinterested qualified professional engineer who might be 
mutually designated by both of the parties thereto from 
data indicated on the contract drawings as prepared by 
the contracting agency. The designated engineer meas¬ 
ured the borrow fill at the off-site pits where this material 
was excavated. He made a finding of the quantities so 
measured and reported it in his final findings of Septem¬ 
ber 30, 1943 (App. 109). 

2. The contract between the parties (App. 100-103) pro¬ 
viding for unit prices on quantities to be measured in place 
and for the quantities to be computed by a disinterested 
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qualified professional engineer mutually designated by the 
parties has the effect of making final and binding such 
computations when made. When the engineer made his 
final findings, his authority was exhausted and he was 
powerless to continue making subsequent findings. 

3. Costs of the reference to the Special Master should 
have been awarded to the use plaintiffs as prevailing par¬ 
ties. 

4. The subcontract between the parties and the specifica¬ 
tions forming a part of the contract between the Dyker 
Building Company and the United States which govern the 
subcontract provide an absolutely definitive formula for the 
removal of top soil. The formula required the removal of 
all of the top soil which was taken up by the use plaintiffs. 
The Master’s report is correct on this point. 

5. The Master’s report that 12,175 cubic yards of borrow 
material was brought to the site is abundantly supported 
by evidence. 

6 . The allowance of interest to the use plaintiffs by the 
Master constitutes a finding of fact which is not open to 
review. 

ARGUMENT. • 

1. The Decision of the Engineer is Final I 

j 

In McCullough v. Clinch-Mitchell Construction Co., 71 F. 
(2d) 17, C.C.A. 8th, is found a full discussion of the rea¬ 
sons which have given rise to provisions for the determi¬ 
nation of disputes between parties to construction con¬ 
tracts. The cases dealing with the subject and upholding 
the propriety of such provisions are reviewed at length. 
The Court in that case said: 

“ All construction contracts involve matters as to char¬ 
acter of materials, of work, and of methods of doing 
the work. Determination of such is necessarily a mat¬ 
ter of judgment and often the diverse interests of the 
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parties cause difference of opinion with resulting dis¬ 
putes concerning them. It is to the interest of all par¬ 
ties that these disputes be promptly determined and by 
someone having special knowledge of such matters and 
who can act upon personal knowledge of the control¬ 
ling facts.” (p. 21). 

The leading case on this subject is Kihlberg v. U. S., 97 
U. S. 398. In that case the contract provided for the car¬ 
riage of Government stores and stipulated: 

“Transportation to be paid in all cases according to 
the distance from the place of departure to that of de¬ 
livery, the distance to be ascertained and fixed by the 
Chief Quartermaster of the District of New Mexico, 
and in no case to exceed the distance by the usual and 
customary route.” (p. 400). 

It is important to note that this was the sole provision 
relating to the method of calculating payment. The Chief 
Quartermaster in fixing the distance reached a conclusion 
which represented less than an air line between the points 
involved. The Court, in examining the controversy which 
followed thereafter, pointed out that there was neither 
fraud nor bad faith involved in the case, nor was there any 
inference that the Chief Quartermaster did not exercise 
the authority given him with an honest purpose to carry 
out the real intention of the parties. The Court said: 

“If the contract had not provided distinctly, and in ad¬ 
vance of any services performed under it, for the as¬ 
certainment of distances upon which transportation 
was to be paid, disputes might have constantly arisen 
between the contractor and the Government, resulting 
in vexatious and expensive and, to the contractor often¬ 
times, ruinous litigation. Hence the provision we have 
been considering. Be this supposition as it may, it is 
sufficient that the parties expressly agreed that dis¬ 
tances should be ascertained and fixed by the Chief 
Quartermaster, and in the absence of fraud or such 
gross mistake as would necessarily imply bad faith, 
or a failure to exercise an honest judgment, his action 


in the premises is conclnsive upon the appellant as well 
as upon the Government.” (p. 401). 

In the present case the contract expressly provides that 
(App. 102): 

“All quantities shall be computed by a disinterested 5 
qualified professional engineer ...” (Italics sup¬ 
plied) 

j 

The parallel between the provisions in the two contracts 
is inescapable. If the contract provision in this case has 
any less meaning than that in the Kihlberg case, supra, it 
has no meaning whatever. If the parties are not bound to 
accept the engineer’s computations, then the provision of 
the contract was utterly ineffectual and worthless. There 
is no suggestion in the contract that the engineer’s compu¬ 
tations were to be advisory only. The contract provision 
must be viewed in the light of the fact that no two engi¬ 
neers could be expected to reach identical results as to 
quantities in an operation of this kind. Variable factors 
are involved at every turn: expansion of earth, shrinkage 
of earth, methods of measurement, theoretical allowances 
for removal of top soil based upon arbitrary distribution 
of the quantities found, and factors of variation in the con¬ 
tract drawings which at the best are approximate only and 
not scientifically accurate. In the Kihlberg case, the Court 
concluded that the parties were bound by the finding of the 
Chief Quartermaster, saying: 

“His action cannot, therefore, be subjected to the re¬ 
visory power of the courts without doing violence to 
the plain words of the contract.” 

In U. S. v. Gleason, 175 U. S. 588, the contract provided 
for an extension of time if the contractor through no fault 
of his own be prevented from completing the work within 
time, such extension of time to be— 

. as, in the judgment of the party of the first part 
or his successor shall be just and reasonable.” (p. 603). 
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Thereafter the work was delayed and the party of the first 
part (Chief of Engineers) declined to extend the time fur¬ 
ther and terminated the contract. The contractor brought 
suit in the Court of Claims, where it was held that the con¬ 
tractor had not received a “just and reasonable’’ exten¬ 
sion of time. The Supreme Court reversed the Court of 
Claims and held that the contract had the effect of making 
the decision of the engineer final and conclusive, although 
those words were not used in the contract in connection 
with the clause permitting the extension of time. It was 
said: 


“The fallacy, as we think, in the position of the 
Court below, was in assuming that it was competent 
to go back of the judgment of the engineer, and to 
revise his action by the views of the Court. This, we 
have seen, could only be done upon allegation and 
proof of bad faith, or of mistake or negligence so great, 
so gross, as to justify an inference of bad faith.” (p. 
607). 

In the case in hand, the defendants do not contend that 
there is either fraud or bad faith on the part of the engi¬ 
neer. They attack his findings principally upon the ground 
that the method adopted by him for determining the 
amount of borrow fill was not appropriate and further that 
greater allowances should have been made in connection 
with the use of top soil as a substitute for borrow fill. 

It is not necessary that any particular form of words be 
used to make the finding of the engineer final and conclu¬ 
sive. In U. S. v. Hurley, 182 Fed. 776, C.C.A. 8th, the con¬ 
tract failed to provide expressly that the engineer’s find¬ 
ing should be “final and conclusive”, but the Court, follow¬ 
ing the Kihlberg case, supra, held that they were, saying: 

“While the conclusiveness of the decision of the 
engineer, architect, or other person in control and 
supervision may not be implied, but must plainly ap¬ 
pear, it is not necessary that any set form of words be 
used to express the purpose. 

“As in any other construction of a written instru¬ 
ment, it is sufficient if the intent be clear and unam- 
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biguous. Thus in Kihlberg v. United States, 97 U. S. 
398, 24 L. Ed. 1106, a contract for transportation of 
military stores provided as follows: 

4 Transportation to be paid in all cases accord¬ 
ing to the distance from the place of departure to j 
that of delivery, the distance to be ascertained and i 
fixed by the Chief Quartermaster of the District of 
New Mexico, and in no case to exceed the distance 
by the usual and customary route.’ 

“The contract was silent as to whether the distances 
should be estimated by air line, by route usually trav¬ 
eled by contractors conveying government stores, or by 
the road over which troops ordinarily marched; but the 
court held the action of the Chief Quartermaster was 
conclusive upon both parties to the contract, (p. 779). 

The rule announced in the Kihlberg case, supra, in which 
the parties were held to be bound by a distance “fixed” by 
the engineer, is not different in result from the rule in cases 
where the contract expressly provides that the findings are 
to be “final and conclusive”. In Martinsburg & Potomac 
R. R. Co. v. March, 114 U. S. 549, the express terms of the 
contract with respect to the construction of the railroad 
provided that the engineer should make estimates for pay¬ 
ment and that his decision on questions which might arise 
should be “final and conclusive”. The Court held that the 
determination of the litigation was governed by the rule 
announced in the Kihlberg case, supra. It was noted that 
the same rule had been applied in Sweeney v. TJ. S., 109 
U. S. 618, in which a certificate of inspection was required 
before payment. The engineer declined to give a certificate 
and the contractor was denied recovery. It does not appear 
that the contract in that case made the certificate final and 
conclusive by express language. However, the nature of 
the act to be done necessarily implies such a characteristic. 
The same is true of the case at bar. Unless the computa¬ 
tion of the engineer is to be final and binding on the parties, 
it amounts to nothing. It is not to be assumed that the 
parties went to the pains of providing for an engineer, and! 
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agreeing as to payment for his services without having any 
intention of abiding by his findings. 

In Wenzel & Henoch Const. Co. v. Metropolitan Water 
Dist. y 18 Fed. Snpp. 616, the contract for the construction 
of a tunnel empowered the engineer designated to order a 
discontinuance of the work for specified causes including 
delay in performance. The contract did not use the term 
‘‘final and conclusive’’ with respect to the engineer’s au¬ 
thority, and the question as to the effect of his action in ter¬ 
minating the contract was raised. The Court said: 

“Back of the motion lies the contention that there 
can be no recovery until this opinion is set aside, and 
that it cannot be set aside except for fraud, because it 
is in the nature of the award of an arbitrator which can 
be assailed only for fraud, duress, mistake, and the like. 
(Citing cases). The law of California does not seem to 
consider the determination by an engineer of matters 
as to which a construction contract makes his decision 
final as being in the nature of an arbitration award. 
(Citing cases). But it considers it conclusive in the ab¬ 
sence of fraud, bad faith, or mistake. The federal de¬ 
cisions accord. (Citing cases). As we are dealing with 
a contract with a public body, we are of the view that 
the clause under discussion made the opinion of the 
engineer ‘that the performance of the contract is un¬ 
necessarily and unreasonably delayed’ a final determi¬ 
nation. See United States v. Gleason, supra; Martins- 
burg & Potomac R. R. Co. v. March, supra. The fact 
that the clause does not say so in so many words does 
not stand in the way of this interpretation. See Brown 
v. Aguilar, supra; United States v. Hurley, (C. C. A. 
8, 1910) 182 Fed. 776; 9 Corpus Juris 722”. (p. 619). 

See also Chicago <& Santa Fe R. R. v. Price , 138 U. S. 185, 

The computation of the engineer of September 30, 1943, 
shows upon its face that it is intended to be final. (App. 
109) It had been preceded by earlier computations (App. 
112) which are not so characterized and it came at a point 
in time well after the work itself had been completed. It 
is equivalent in this respect to the decision of an arbitrator, 








11 

which when once made exhausts the power reposed in the 
individual: 

“Arbitrators exhaust their power when they make a 
final determination on the matters submitted to them. 
They have no power after having made an award to 
alter it; the authority conferred on them is then at an 
end.” Bayne v. Morris, 1 Wall. 97. (p. 99). 

i 

This rule was enforced in the District of Columbia in 
Rust Eng. Co. v. Lehigh Structural Steel Co. y 65 App. D. C. 
77, 79 F. 2d 830* when one of the arbitrators attempted to 
remove his signature from the award after it had been j 
made. The necessity for such a rule with respect to engi- j 
neers is as great as it is with respect to arbitrators. There 
must be an end to the calculations. If disputes are to be 
avoided it is better to have a conclusion even though some¬ 
what erroneous than to have endless computations and re- 
computations which could only serve to add fuel to the con¬ 
troversy between the parties. 

In City of St. Charles v. Stookey, 154 Fed. 772, the en¬ 
gineer was authorized to make a certificate of completion 
pursuant to the terms of the contract. The certificate was 
given, but before payment could be made the work failed. 
Thereon the owner repaired the failure and the engineer 
issued a new certificate deducting the cost of the repairs. 
The Court said: 

“The power of the engineer to determine that the 
work had been completed was derived from the con¬ 
tract. The contract required him to make a final esti¬ 
mate as soon as he was notified of the completion of the; 
work, and to certify that 15 per cent, was due when¬ 
ever the contract was ‘completed and tested to the sat¬ 
isfaction of the engineer and all repairs made’. The 
authority to determine that this work was complete 
was not a continuing power. He could not find and cer¬ 
tify that it was finished and that 15 per cent, was due 
on one day, and then lawfully revoke that certificate 
and find to the contrary on the next day, and so on ad 
infinitum.” (p. 780). 


I 
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2. The Quantities of Borrow Fill Should Have Been 
Measured at the Borrow Pit. 

The contract was prepared by the defendant (App. 77) 
and was presented to the use plaintiffs in the form in which 
it was executed. It is a fundamental rule of construction 
that the instrument is to be interpreted against its drafts¬ 
man. It lay in the power of the defendant to make clear 
beyond question the precise method of payment and if there 
is a lack of clarity, the burden must be borne by the defen¬ 
dants. 

Section 4 of the subcontract (App. 101-2) provides for 
payment of unit prices for various items “on quantities as 
measured in place”. It will be noted that the word “mea¬ 
sured” is used. This is the word which in its common 
meaning denotes an affirmative and physical action. The 
quantities were to be measured and the computation of the 
measurements was then to be made. The defendants ad¬ 
vanced the theory, which was adopted in the court below, 
that the subcontract required only a calculation of the dif¬ 
ferences between the topographical map (Pltf’s Ex. 3X) 
and the finished grades as shown by the contract drawings. 
(App. 51-2) There was abundant evidence in the record 
that this calculation was made by the defendants months 
before the sub-contract was made (App. 95). It is appar¬ 
ent that a calculation of this kind could be made by an 
engineer at any place and at any time where these two 
pieces of data were available. It is a calculation, but not 
a measurement. If this were the basis of payment pro¬ 
vided by the contract, it was idle to provide a formula when 
the result was already known or could have been agreed 
upon by the parties prior to the commencement of any of 
the work. 

In the actual performance of the work it is clear that 
material cut from one part of the site was used as fill in 
other parts of the site together with material brought from 
offsite. (App. 96, 45). All of the material used had possi¬ 
bilities of expanding or shrinking depending upon the com- 
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position of individual lots. It follows of necessity that 
measurement of the borrowed material could not possibly 
be made elsewhere than at the borrow pit. The borrow pit 
was at a place away from the site of the work. (App. 51) 
The subcontract provisions which bear on this subject 
are as follows: 

“Section 4. The contractor agrees to pay the sub¬ 
contractor for the performance of his work in accor¬ 
dance with the attached schedule of unit prices and cur¬ 
rent funds, subject to additions and deductions for 
changes as may be agreed upon, and to make payments 
on account thereof in accordance with Section 5 hereof. 

“The following unit prices include compensation in 
full to the subcontractor in behalf of the complete and 
satisfactory performance of all work embraced in this 
Agreement. * * • 

“Item No. 4—Furnishing and placing borrowed fill 
graded on site at Ninety cents ($.90) per cu. yd. 

• • • • * 

“The foregoing unit prices shall apply on quantities 
as measured in place and furthermore include full pay¬ 
ment in behalf of the performance of all incidental 
work required, but not expressly mentioned in the sched¬ 
ule of unit prices, including moreover, all expenses 
incurred by the subcontractor in the performance 
of the work complete as required by the specifica¬ 
tions and drawings. All quantities shall be computed 
by a disinterested qualified professional engineer as 
may be mutually designated by both parties hereto 
from data indicated on the contract drawings as pre¬ 
pared by the Alley Dwelling Authority. The extent of 
top soil actually stripped shall, however, be determined 
by actual measurement of the spoiled banks with due 
correction for swell or else upon proper cross section¬ 
ing of the areas from which top soil was actually 
stripped. The cost of said professional engineer’s 
services shall be borne entirely by the subcontractor.” 
(App. 101-2) 

The original findings of the engineer (App. 109) deter¬ 
mined that the plaintiffs were entitled to payment for 
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22,734 cubic yards of borrow fill at Ninety cents per cubic 
yard or a total of $20,460.60. These findings were based 
upon measurements made at the borrow pit which was away 
from the site of the work. The Court below and the Master 
rejected the engineer’s final determination and found that 
the use plaintiffs were entitled to payment for 12,175 cubic 
yards of borrow fill computed from the drawings and al¬ 
lowed the plaintiffs an award of $10,957.50 for this item 
(App. 72). 

The defendants ’ contention that payment should be made 
upon the basis of the difference between two sets of plans 
would have the effect of converting the contract to a lump 
sum agreement by indirection. There could be no sensible 
reason for the parties agreeing to the payment for material 
upon a unit item basis if in fact all of the quantities were 
to be calculated on the basis of data long previously estab¬ 
lished, unless these expressions were artfully used as a 
mask to conceal a wholly different method of computation. 

That the subcontract contemplated a determination of 
quantities in their original condition before disturbance is 
further emphasized by the special provision made for the 
measurement of top soil. It was to be measured by cross- 
sectioning the site (an obviously awkward method), or in 
the alternative might be measured in the stock piles with 
due allowance for swell. (App. 102) It is obvious, there¬ 
fore, that the parties contemplated that quantities should 
be established for the top soil in or as of its original con¬ 
dition. This coincides precisely with the proposition that 
the measurement of the borrow material at the borrow pit 
avoids all confusion as to swell and shrinkage after dis¬ 
turbance. 

As stated above it is a well established rule of construc¬ 
tion of contracts that where the instrument requires inter¬ 
pretation it is to be construed against the draftsman. It 
has been said: 

“A party to a contract is responsible for ambiguity in 
his own expressions, and has no right to induce an¬ 
other to contract with him on the supposition that his 


words mean one thing while he hopes the Court will 
adopt a construction by which they would mean another 
thing more to his advantage. Clark, Contracts, p. 593.’’ 
Calderon v. Atlas Steamship Co. 170 U. S. 272. 

See also Moulor v. American Life Insurance Com¬ 
pany, 111 U. S. 335, Noonan v. Bradley, 9 Wall. 394, 
Nicolopole v. Love, 39 App. D. C. 343. 

i 

The defendant at an early stage in the performance of 
the work wrote to the use plaintiffs requesting the furnish¬ 
ing of ** such data as is reasonably necessary for us to j 
fully verify the extent of work actually performed, * * 
(App. 105-6) thus confirming the interpretation of the con¬ 
tract that the quantities were to be determined by actual 
measurement of the engineer from time to time during the 
course of the work and not to be made upon a theoretical 
difference between the elevation shown by the original topo¬ 
graphical map and the elevation shown by the final finished 
plans. I 

It is submitted that the use plaintiffs are entitled to pay- j 
ment upon the basis of the final measurements made by the 
engineer (App. 109) at the borrow pit. Not only does this 
conform to the meaning of a contract, but represents in ad¬ 
dition the meaning ascribed to the contract by the engineer 
who was authorized to make these computations. (App. 
54). 1 

3. Costs of Reference. 

j 

The Court below adopted the recommendation of the j 
Master (App. 27, 74) that the costs of the reference should 
be paid one-half by the plaintiffs and one-half by the defen¬ 
dants. This action under 40 TJ. S. C. 270a, b, c, and d is an 
action at law, (Illinois Surety Co. v. U. S., 240 U. S. 214) i 

1 The defendants have contended that their approval of the engineer was 
qualified by their letter of acceptance (App. 107). The Master found that 
the engineer qualified as the mutually designated engineer (App. 71-2) in 
spite of the attempted conditional approval (App. 52, 66), but concluded 
that he was free to find that the computations designated by the engineer 
as “final” were not intended to be final (App. 67). There is nothing 
stated in the defendants’ attempted qualification of their approval of the 
engineer which would limit his authority, and if his authority were limited 
as they contend, his finding would be useless. 


16 


and no reason is presented in the record why the costs 
should not follow the usual course and be awarded in favor 
of the prevailing party. It is submitted that the defendants 
should bear the costs of the litigation. 

i 

4. Top Soil 

The subcontract (App. 100-103) provided that the plain¬ 
tiff should perform the stripping of top soil throughout the 
project as called for by the requirements of the specifica¬ 
tions issued by the Government. It also provided in para¬ 
graph 3 that if additional top soil were required for per¬ 
formance of the contract it would be furnished by others 
while Item 7 of the payment provision (App. 102) re¬ 
quired that top soil furnished by others should be spread 
by the plaintiffs at fifteen cents per cubic yard. 

The contract then went on to provide that “the extent of 
top soil actually stripped’’ should be determined by actual 
measurement of the spoiled banks with due correction for 
swell or else upon proper cross sectioning of the areas from 
which the top soil was actually stripped. 

The specifications issued by the Government and which 
formed a part of the contract between the defendant Dyker 
Building Company and the United States provided (App. 
98) that: 

“Existing top soil over ground area to be occupied by 
new building, streets, paved and surfaced areas, and 
all other areas where grades are to be chcunged shall be 
removed to an average depth of six inches and stacked 
on the project site, in areas, where directed * * 

The entire graded area was 1,625,525 feet (App. 86). The 
removal of top soil to an average depth of six inches over 
this area would result in 30,102 cubic yards of top soil. 
This result is reached by the division of 1,625,525 square 
feet by 9, establishing the square yard area of the graded 
site to be 180,614 square yards. This amount multiplied by 
1/6 (six inches equals l/6th of a cubic yard in depth) re- 
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suits in a mathematical figure of 30,102. The actual amount 
of top soil stripped fell somewhat short of this result. 

The specifications (App. 98) expressly forbade the use 
of top soil for any other than landscape work. When it was 
subsequently determined to use quantities of the top soil 
in lieu of borrow fill, the plaintiffs were directed by written 
order from the defendants to use such soil with the unit 
price therefor specified (App. 107-108). This authoriza¬ 
tion was not given until the defendant had applied for and 
received permission from the Government Housing Au¬ 
thority to reuse the surplus stacked top soil in this fashion 
(App. 62), since it represented at departure from the con¬ 
tract provision which restricted its use to landscaping. 

The defendants now attempt to repudiate the authoriza¬ 
tion for the use of the top soil in lieu of borrow fill and the 
agreement to pay 60^ per cubic yard therefor. The Master 
found that the defendant’s claim of coercion in connection 
with this amendment to the contract was unsupported and 
that the parties were bound by the supplemental agreement 
for the use of this material as fill (App. 64). 

The engineer selected by the parties as well as the engi¬ 
neer engaged by the defendants testified on their behalf be¬ 
fore the Master made their calculations with respect to top 
soil on the basis of its being stripped from the entire site 
(App. 84, 88) and carried this proposition to the point of 
assuming that the top soil had been stripped evenly from 
the entire area. Obviously the present interpretation 
sought to be put upon the contract to limit the stripping to 
six inches where the top soil was found, is an afterthought. 
If, as the defendants contend, the contract limited the 
stripping of top soil to 16,000 cubic yards, the elaborate 
provisions for its measurement (App. 102) were useless. 

The cases cited by the defendants are not opposite. They 
involve contracts where the quantities specified were “more 
or less”. 
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5. The Blaster’s Finding as to Borrow FilL 

The defendants contend that the evidence established that 
no more than 2,079 cubic yards of borrow fill were necessary 
to be brought to the site. Aside from the determination of 
22,734 cubic yards of such material (App. 109) made by the 
engineer, the Master’s finding that at least 12,175 cubic 
yards of borrow fill were necessarily brought to the site is 
abundantly supported by the evidence. His finding is con¬ 
clusively supported by the detailed calculations contained in 
the engineer’s letter of November 13, 1943 (App. 119-122.) 
These show that when calculating the “cut” the engineer 
made allowance for the amount of topsoil stripped before 
reaching his result. This is demonstrated in Step No. 5(a) 
(App. 120) where the excavation in the streets is shown to 
have been calculated to one foot below curb grade “allow¬ 
ance being made for stripped topsoil”. In the detailed ex¬ 
planation of Step 5(b) (App. 121) column 5 gives the cor¬ 
rection as to “cut” within curbs. This is explained in the 
note to the tabulation where the engineer indicates that he 
has computed this figure with an allowance of 1/27 times 
the cut area. This represents the difference between the 
topsoil stripped on the basis of 0.42 feet (a stripping of 
bYs inches) against the replacement of topsoil to the extent 
of 4 inches or 0.33 feet. 

The testimony of the engineer further confirms the fact 
that allowance for the stripping of topsoil had been made 
prior to the reaching of the figures which were given in the 
totals. This appears in the testimony of the engineer (App. 
86 ): 

“Question. And the item in the letter of February 
26, ‘furnishing and placing of borrowed fill, contract 
drawings, 13,915 cubic yards’ should, you think, now be 
amended to include the additional item about which you 
have just recently testified? A. That is correct, and it 
would bring that time up to 16,357 cubic yards. 
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Q. And that amount is computed as between the orig¬ 
inal topographical map and the final grades? A. Using 
the contract drawings as a basis and making certain 
allowances for the fact that the additional topsoil that 
was stripped and stacked on the site was not reused as 
borrowed fill, etc.” 

In addition to this the civil engineer employed by the 
defendant Dyker Building Co. in full charge of all of its 
construction activities computed the necessary borrow fill 
to amount to 9,349 cubic yards. (App. 94^96) The record 
shows that this calculation was made after careful and de¬ 
liberate study and was exclusive of any topsoil utilized as 
fill. The same engineer testified that he was aware that 
borrow fill was being brought to the site in substantial 
amounts (App. 96). An expert witness for the defendants 
testified that he computed a net amount of 3,873 cubic yards 
of borrow fill necessary to complete the work. In making 
these calculations he used figures which were admittedly 
incorrect i.e. topsoil 25,333 cubic yards (App. 87) against 
the correct figure of 27,360 cubic yards (App. 72). In spite 
of all of this evidence the defendants continue their con¬ 
tention that they are entitled to be credited a second time 
for 10,096 yards of topsoil for which they had already been 
given credit in the original figures in which the cut was 
calculated. These contentions of the defendant demon¬ 
strate the wisdom of a rule whereby the findings of the 
engineer are to be accepted to conclude the contentions of 
the parties. 

In addition to this the evidence before the Master clearly 
indicated that any variation resulting from the location of 
the top soil would tend to increase the amount of fill re¬ 
quired. The engineer testified that if the top soil were 
in fact stripped in greater depth from the fill areas the 
result would be that a greater amount of borrow fill would 
have to be brought in (App. 85). The evidence showed that 
the top soil was located in the lower areas where fill was 
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required in order that they be brought up to grade. (Pltf’s 
Ex. 3X, 3AA filed in manuscript form, App. 77-79, 80, 
95-96.) 

An example of the defendants’ shifting position is illus¬ 
trated by the contention made in their brief before this 
court (pages 4, 24) that the subcontract limited the amount 
of top soil to be stripped to 12,071 cubic yards. In the orig¬ 
inal particulars of demand filed May 15, 1944 (App. 8-9) 
they contended that the top soil to be stripped should be 
limited to 16,000 yards. In the amended bill of particulars 
filed on January 30, 1945 they contended that 16,000 cubic 
yards of top soil should have been stripped. They again 
contended before the Master as indicated by his report 
(App. 37) that the contract required the stripping of only 
16,000 cubic yards of top soil. When they excepted to the 
Master’s report on June 14, 1948 (App. 18) they made the 
same contention. And now here before this Court, six years 
after the work was completed, they contend that this 
amount should have been 12,071 cubic yards. 

6. Interest. 

The Special Master found as a fact that the use plain¬ 
tiffs were entitled to interest at 6% per annum from Oc¬ 
tober 8,1943 on $13,765.96 as to the defendant Dyker Build¬ 
ing Company, and to interest from April 28, 1944 on the 
same amount as to the defendant United States Fidelity 
and Guaranty Company. (App. 74). The summary report 
of the Special Master stating his findings of fact (App. 74- 
76) clearly sets up the allowance of interest as an award 
under Item 7. The Court adopted as its findings of fact 
the report and findings of the Special Master (App. 26) 
after specifically considering the question of whether or not 
the allowance of interest represented a factual finding by 
the Master or a conclusion of law. (App. 25). 

The contract between the parties provided for payment 
to the use plaintiffs on the basis of unit prices per cubic 
or square yard (App. 101-2). It further provided that pay¬ 
ment should be made to the use plaintiffs at times corre- 
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sponding to payments made by the government to the de¬ 
fendant Dyker Building Company. (App. 103) The ques¬ 
tions of whether or not a claim arising from such a contract 
is not liquidated, even though there may be disputes as to 
the precise quantities for which payment is to be made and 
whether or not the right to 6% interest is absolute under 
paragraph 2707 of Title 28 of the 1940 Edition of the Dis¬ 
trict of Columbia Code, such interest being fixed by para¬ 
graphs 2701 of the same Title, Bippus v. Richards, 18 App. 
D. C. 293; London and Lancashire Indemnity Company v. 
Smoot, 52 App. D. C. 378, 287 F. 952, may be omitted from 
consideration. There can be no question but what Section 
2708 expressly authorizes the allowance of interest in ac¬ 
tions to recover damages for breach of contract if it consti¬ 
tutes an element of the damages necessary to fully compen¬ 
sate the plaintiff. The allowance of this element of damages 
by the Master in the finding of fact is not to be disturbed by 
the Court unless “clearly erroneous”. Rule 53, Rules of 
Civil Procedure (E) (2) (supra, p. 3). Aside from the fact 
that the contract contemplated payment to the use plaintiffs 
as the defendant was paid and without considering the fact 
that the defendant has had the use of the plaintiffs’ money 
for some six years, the whole course of action of the defen¬ 
dants in moving from one inconsistent ground of defense 
to another, the attitude of the principal defendant in the 
hearings, clearly justified the Master in making this award. 
Particularly is it proper where the use plaintiffs obviously 
laid out of pocket the cost of the performance of their por¬ 
tion of the work from week to week as it proceeded. 

The Supreme Court has said with respect to the question 
of interest: 

“Compensation is a fundamental principle of dam¬ 
ages, whether the action is in contract or tort. Wicker 
v. Hoppock, 6 Wall. 94, 99. One who fails to perform 
his contract is justly bound to make good all damages 
that accrue naturally from the breach; and the other 
party is entitled to be put in as good a position pe¬ 
cuniarily as he would have been by performance of the 
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contract. Curtis v. Irmerarity, 6 How. 146, 154. One 
who has had the use of money owing to another justly 
may be required to pay interest from the time the pay¬ 
ment should have been made. Both in law and in 
equity, interest is allowed on money due. Spalding v. 
Mason, 161 U. S. 375, 396. Generally, interest is not 
allowed upon unliquidated damages. Mowry v. Whit¬ 
ney, 14 Wall. 620, 653. But when necessary in order to 
arrive at fair compensation, the Court in the exercise 
of a sound discretion may include interest or its 
equivalent as an element of damages.” (Citing many 
cases). MiUer v. Robertson, 266 U. S. 243, 257. 

The cases upon which the defendants rely offer them no 
assistance. In Shima v. Brown, 77 U. S. App. D. C. 115, 
116, 117, 133 F. 2(d) 48, the trial court undertook to add 
interest to the jury’s verdict. Since the award of interest 
in that case would have represented damages which were 
not awarded by the jury, the court was powerless to alter 
the verdict. Similarly where the action is founded in tort, 
the jury is presumed to have included all damages to the 
injured party up to the time of the entry of the verdict and 
no interest is allowable in such cases. In Fries, Beall a/nd 
Sharp Co. v. Livingston, 56 App. D. C. 209, 12 F. 2(d) 150, 
the Court expressly pointed out that the plaintiff had failed 
to follow the usual rule in replacing the personalty which 
had been warranted by the defendant. The plaintiff had 
substituted more expensive material for that which had 
been the subject of the warranty. In these circumstances 
it was impossible to determine the quantum of recovery 
prior to the aw’ard of the court because of the failure of 
the plaintiff to prove a proper measure of damages. The 
plaintiff was accordingly denied interest. 

The statutory bond upon which this action is brought 
provides that the defendant “shall promptly make payment 
to all persons supplying labor and material in prosecution 
of the work provided for in said contract, * # •” (Under¬ 
scoring supplied, App. 3). In the present case payment 
has been withheld for approximately 6 years. 


It is no defense to say that the defendants might have 
considered a different snm or no sum to be due. The Su¬ 
preme Court has said: 

“Interest is allowed both at law and equity upon 
money due. As was said by this Court in Curtis v. 
Innerarity, 6 How. 146,154, considering and overruling 
an exception to allowance of interest from the time cer¬ 
tain payments had become due: ‘it is a dictate of natu¬ 
ral justice, and a law of every civilized country that 
a man is bound in equity, not only to perform his en¬ 
gagements, but also to repair all the damages that ac¬ 
crue naturally from their breach • * * . 

“ ‘Everyone who contracts to pay money on a certain 
day knows that, if he fails to fulfill his contract, he 
must pay the established rate of interest as damages 
for his nonperformance. Hence it may correctly be 
said that such is the implied contract of the parties.’ 

“It is no hardship for one who has had the use of 
money owing to another to be required to pay interest 
thereon from the time when the payment should have 
been made. Crescent Mining Company v. Wasatch 
Mining Co., 151 U. S. 317, 323. 

“The circumstance that the complainant may have 
considered himself entitled to an account and to receive 
a greater sum than was actually found to be due, does 
not affect complainant’s right to the interest upon what 
was really due.” Spalding v. Mason, 161U. S. 375,395. 

The function of the jury in awarding interest is demon¬ 
strated in District of Columbia v. Camden Iron Works, 181 
U. S. 453, 464 where the Supreme Court approved the sub¬ 
mission of the question of interest to the jury and rejected 
a contention that the court should, under the circumstances, 
rule upon that question as a matter of law. The Court re¬ 
fused to disturb the verdict which had been rendered includ¬ 
ing interest. 

District of Columbia v. Railroad Company, 8 App. D. C. 
322, 377, is an instance where the Court held that the plain¬ 
tiff was entitled to interest from the date upon which it 
made demand for payment of an account for work done for 
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the Railroad Company. In discussing the matter the Court 
pointed out that interest might have been allowed from the 
date of the actual doing of the work, but that since claim 
for interest had been made in the pleadings only from the 
date of demand the Court would not undertake voluntarily 
to award interest from an earlier period. See also Royal 
Indemnity Company v. Woodbury Granite Company, 69 
App. D. C. 364, 101 F. 2d 689, holding that lack of knowl¬ 
edge of the details constituting liability was no defense to 
the plaintiff’s right to interest. 

CONCLUSION. 

Under the terms of the sub-contract in this case the find¬ 
ing of the engineer is final and binding. The judgment 
below should be modified to require payment to the use 
plaintiffs for 22,734 cubic yards of borrow fill at ninety 
cents per cubic yard rather than for only 12,175 cubic yards 
of such fill. The costs of the reference should be awarded 
the use plaintiffs. 

So far as the defendants’ contentions are concerned, it 
may be said: 

1. That the amount of top soil stripped was in strict 
accordance with the contract, 

2. The subsequent use of 10,096 cubic yards of top soil 
as fill was on the express authorization of the defendant 
and the government, and 

3. The defendants received full credit for the amount of 
top soil stripped in the computations of the engineer and 
also in those of the Master. 

4. The award of interest was properly made. 

Respectfully submitted, 

Alexander M. Heron, 

John J. Donnelly, Jr., 

Munsey Building 
Washington, D. 0. 

Attorneys for Use Plaintiffs. 
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REPLY BRIEF FOR APPELLEES IN NO. 10190- 
APPELLANTS IN NO. 10191. 


1. The Finality of the Engineer’s Decision, 

The defendants contend that the computations of the 
engineer would not be binding until “approved” by the 
parties. (Dyker brief as Appellees, p. 2) The statement 
of the defendant’s letter to the effect that the engineer’s 
computations were to he submitted to it for review as to 
correctness (App. 107) in no way limited the authority con¬ 
ferred on the engineer under the contract. 

The defendants contend that neither party treated the 
findings of September 30,1943 (App. 110-111) as final. This 
argument is flatly contradicted by the plaintiffs’ final hill¬ 
ing for the work issued on October 8, 1943 (App. 117-119). 

The suggestion that the doctrine of Kihlberg v. United 
Stales, 97 U. S. 398 was impaired by Mercantile Trust Com¬ 
pany v. Rensey, 205 U. S. 298 is dispelled by the citation 
of the Kihlberg case with approval in United States v. 
Mason and Ranger Company, 260 U. S. 323 (1922). See 
also United States v. Gleason, 175 U. S. 588, Ripley v. 
United Stales, 223 U. S. 695. 

2. Measurement at the Borrow Pit . 

It is believed that this subject has been adequately cov¬ 
ered in the plaintiffs ’ original brief. 

3. The Cost of Reference, 

It must be borne in mind in this connection that the de¬ 
fendants not only denied any indebtedness to the plaintiffs 
but claimed that the plaintiffs were indebted to them in the 
sum of $9,673.84 (App. 13-14). This claim was defeated 
by the plaintiffs in its entirety. This is not the type of 
case where the defendants have convinced the court of a 
willingness to respond in the first instance to a liability 
approximately equivalent to the final outcome of the suit 


3 


It is obvious in the present case that the plaintiffs never 
had any choice but to proceed with the litigation. 

4. The Master’s Finding as to Borrowed FUl. 

It has been previously pointed out that the calculations 
of gross quantities were reached after making allowance 
for the removal of top soil and the Master has so found. 
The defendant’s argument proceeds upon the false as¬ 
sumption that these prior calculations were not made. 

Respectfully submitted, 

Alexander M. Heron, 

John J. Donnelly, Jr., 

Munsey Building, 

Washington, D. C. 

Attorneys for Parreco, et at., 
Appellees-Appellants. 





